








STATEMENT OF C. R. EGGERS, CHIEF OF POLICE, GLENDALE, CALIFORNIA PRESENTED 
TO THE JUDICIARY SUBCOMMITTEE ON ILLEGAL SEARCHES AND SEIZURES AND THE 
LAWS OF ARREST AT ITS HEARING IN LOS ANGELES, JANUARY 12, 1955. 


\ 
| In his letter of invitation, the Chairman of the Committee .propoumded two 


specific questions. 
(1) Should the exclusionary rule be waived so far as it applies to 
narcotic offenses. 
(2) Is remedial legislation necessary, particularly as it might re= 


late to requesting the Governor to open the call at the March 


1956 session of the Legislatures 


In answer to the first question, I believe that it would be a mistake to 
waive the exclusionary rule in any particular offenses Since the Supreme 
Court has invoked the rule, I believe that the only practical answer is 
the enactment of legislation which clearly defines iwnreasonable® 

searches and seizures, and clearly outlines the methods to be used by peace 


officers in gathering evidence when investigating criminal activi ty. | 
ad 


1 Yow 
> answer to the second question, not only is remedial legislation necess= 
ary, the Supreme Court in its discussion of the Cahan Case indicated that 
rules should be established by legislative enactment. It is also imper- 

ative that legislative action be taken as soon as possiblee However, 
wiless a sound, comprehensive program which has a good chance of passage 
can be presented in March it would be better to wait wntil the long 
session in 1957e\ 


} 


[ze is been suggested that all that is necessary is the enactment of 
legislation declaring that any evidence, no matter how obtained, would 
be admissable in criminal prosecution in this State. Of abuses this 
would effectively negate the exclusionary rule established by the Cahan 


decision and re-establish the rules and procedures which we followed for 
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many yearso On the other hand I cannot feel that such legislation would 
be at all in keeping with the spirit and intent of constitutional pro= 


visions. 


The Constitution guarantees. security against unreasorabl search and 
seizure of the person as. well as his propertye In the matter of the 
seizure of the person (arrest) we have, by legislation, established a 
set of rules (the laws of arrest) which give the peace officer all the 
necessary freedom of action. At the same time these rules adequately 
protect the innocent from any type of embarrassment. Legislation 


should be enacted to establish the same kind of rules covering the search 


for and seizure of physical evidence. 


Along this line I have several specific suggestions to offer. The first 
of these have to do with search warrants.) fie ‘hear many officers complain- 
ing that magistrates are too reluctant to issue search warrants. In 

many cases these complaints would seem to be justified. However, the 
sections of the Penal Code dealing with search warrants are worded in such 
a& negative manner that the sures have very little discretion. Some 
changes in the wording of these sections to give them a more positive 


meaning would undoubtedly change the attitude of the judgese 


An example of what F mean occurs in Section 1525 P.C. which states, "A 
search warrant cannot be issued but upon probable causes etc. Most 

judges interpret this in the strictest sense and for al] practical purposes 
require personal lnowledge on the part of the applicant of the exact 
location of the material which is the subject of the search If this 
section was to read, "A search warrant may be issued upon probabje cause,” 
etc. or something similar, I am sure the judges would interpret it more 


liberally and would act accordinglye 
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Another example is section 1533 relating to endorsement for night time 
servicee The section states, “The magistrate must insert a direction in 
the warrant that it be served in the day-time 9 unless the affidavits are 
positive that the property is on the person or in the place to be searched, 
in which case’ he may insert a direction that it be served at any time of 


the day or night. 


Many judges interpret this to mean that night time service should not 
be permitted unless extreme exceptional reasons for it exist. Here again 
a slight change in the wording would give the judges more discretion and 


they would properly exercise it, 
me 


(ithe stumbling block is the reluctance of the judges to issue search 
warrants unless they at least talk to an informant who has personal 
knowledge of the location of the evidence in question. In many cases, 
especially those involving narcotics, the ‘informant is either an under= 
world informer or an undercover agente In either) case it would often 
be extremely detrimental to the specific investigation or to future in= 
vestigations to have the informant appear even in the close proximity 
of the court much less have his name appear on the affidavit. In fact, 
an wnderworld informer would probably refuse to appear, and if he did : 
his personal safety and possibly his life might be jeopardized. This | 
type of situation would be overcome by the addition of another section 
which would specifically permit a peace race to request a search 
warrant on "information and belief" in the same manner as a criminal 


complaint is filed under the provisions of Section 806 of the Penal 
Code. | 


Se i : ‘i 
|some specific provision should also be made permitting peace officers 


chaste, 
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to make searches and seizures without warrants. Very often, especially 
in narcotic cases, circumstances are such that there is not sufficient 
time between the receipt and wenaei eatin of the information and the 
necessity to move in to obtain a warrante Legislation following the 
general provisions of subsections 3, and 5 of Section 836 of the Penal 
Code but relating to search for and seizure of physical evidence in 


—? 


felony cases would certainly seem to be in orders | 


Hy 


[ab tnone of legislation along these lines would remove the unreasonable 


a 


"restrictions set up by the Cahan decision. It would also provide the 


Lowe 
necessary set of "groumd rules" which haveYbeén lacking and which law 


enforcement needs to properly fulfill its mission of protecting society 
from the ravages of the criminalse At the same time society will be 


adequately protected against the overzealous peace officer. z 


It has also been suggested that some changes in the laws of arrest 

would help to remedy this situation. It is my belief that the laws of 
arrest in themselves are quite adequate and provide all the tools necess= 
ary for the peace officer to do the job. There are one or two procedural 


changes however which to my mind would speed up the work and cut down 


“ 


Ce ! 
remeeee 


some of the red tay 


One of these procedural changes has to do with the use of citations in 
bringing certain types of offenders before the court. Chapter 537 of 
the statutes of 1955 added deeions 85301 to 853. to the Penal Code. 
This legislation enables Coumties to enact local ordinances providing 
for the use of citation procedure, common in motor vehicle law enforce=- 
ment, in the enforcement of County ordinances. It would be very bene= 


ficial to city police departments if this same procedure were made 























Page 5. 
available in the enforcement of city ordinances. 


Another suggestion that has been made aviourly I believe by District 
Attorney Roll, is that Chiefs of Police and other persons in charge of 
local jails be authorized to release prisoners, who have not yet been to 
courts without bail, on the etacaatia written promise to appear in courte 
This would be a further extension of the principles of field citations 
and would certainly be a great benefit to many citizens who happen to 
fall into the clutches of the law and who are not in a financial soettien 


to purchase bonds or otherwise post bail. 





of Police 
Glendale, California 
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January 9, 1956 


Honorable H. Allen Smith 
Member of the Assembly 

530 West Sixth Street 

Los Angeles 14, California 


Dear Assemblyman Smith: 


I have delayed responding to your invitation of 
December 15 to appear before the Assembly Judiciary Subcommittee 
in order to make every effort to be present. 


Unfortunately, my criminal calendar in the Santa 
Monica Court is so crowded that I find I can not take a half 
day off for the purpose of appearing before your committee. 


In addition, I feel I have nothing of any great 
value to contribute other than to express my personal view 
that the Cahan decision is a wise and proper ruling on evi- 
dence and that it should be maintained. 





I am enclosing herewith a copy of an address I made 
to Town Hall on July 26, 1955, in which I expressed my views 
at considerable length on this important decision. 


You will note particularly my reference to the fact 
that courts have always respected the Constitutional prohibi- 
tions against forced confessions, double jeopardy, deprivation 
of counsel, excessive bail, cruel and unusual punishment, 
denial. of trial by jury, and other enumerated personal 
guarantees. I see no justification for making any exception 
for unreasonable searches and seizures. It has never been 
clear to me why any one Constitutional prohibition is entitled 
to less sanctity and respect than any other. 


I coneede that there may be some difficulty in ob~ 
taining evidence in some types of cases if law enforcement 
officers must themselves obey the law. But as I stated in my 
Town Hall address, officers may now "find it necessary to use 
their heads instead of hobnailed boots". 


In the event there are any further hearings after 
this week, and.you still desire me to express my views at 
greater length, I shall certainly attempt to do so. 


Respectfully yours, 


K 
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"Means and Ends in Law Enforcement" 
Superior Judge Stanley Mosk 
Town Hall, July 26, 1955. 


On April 27, 1955, the Supreme Court of the — 
State of California announced its decision in the case of 
People v. Cahan.! An atomic explosion would not have 
sprayed as much fall-out as this 4-3 opinion created in the 
field of criminal law. ~ 

On the one hand, many thoughtful legal authorities 
and students of the law, as well as civil libertarians, 
rejoiced at what has been termed a return to the spirit of 
the Constitution in the field of law enforcement. On the 
other hand, some law enforcement officials have been un- 
restrainedly critical of the Court and the shackles which 
it has purportedly placed on the police in their war on 
erime, 

Theretofore in California courts, any evidence 
against a defendant in a criminal case was admissible in 
the trial against him, regardless of how obtained -- legally 
or illegally. Theoretically, a law enforcement officer who 
violated the law to obtain the evidence could be punished 
for his illegal acts, but the fruits of those acts were 
available against the defendant. According to the new rule, 
evidence illegally obtained is no longer admissible in 
California courts of law. This exclusionary rule has long 
prevailed in the federal courts and in some, though not a 
majority, of the state courts. 

The conundrum thus posed to many thoughtful 
citizens is: Are we concerned exclusively with apprehension 
of criminals, or do we reflect upon preservation of rights 


belonging to all of us? This is somewhat like the early 


ommend 


1. 4b aA, C, 461. 


























bird who catches the worm: everyone heaps praise on the 
virtues of the early bird, but no one sheds a tear for the 
fate of the early worm. 

In his majority opinion in the Cahan case 
Justice Traynor confessed that he felt obliged to reverse 
his former position and now joined Justices Carter and 
Schauer, who have consistently maintained in dissents that 
evidence obtained in violation of Constitutional guarantees 
is inadmissible. 

In baseball an umpire never changes his decision. 
On occasion, judicial umpires have been less reluctant to 
reach what are euphemistically termed revised conclusions. 
Traynor's forthrightness is matched by the classic ex- 
pression of Justice Frankfurther: "Wisdom too often 
never comes, and so one ought not to reject it merely be- 
cause it comes late."@ Justice Jackson once found himself 
deciding a matter as a judge directly contrary to an opin- 
ion he had rendered some years previously as attormmey 
general.3 He wrote a concurring opinion in the nature of 
an explanation, pointing out that precedent "4s not lack- 
ing for ways by which a judge may recede from a prior 
opinion that has proven untenable and perhaps misled 
others." He quoted a judge, who "extricated himself from 
a somewhat similar embarrassment by saying, ‘The matter 
does not appear to me now as it appears to have appeared 
to me then.' And Mr. Justice Story, accounting for his 
contradiction of his own former opinion, quite properly 
put the matter: 'My own error can furnish no ground for 
its being adopted by this Court.' (Added Jackson) If 


there are other ways of gracefully and good-naturedly 


2. Henslee v. Union Planters Bank, 335 U. 8S. 595. 
3. MeGrath v. Kristensen, 340 U. S. 162. 


























surrendering former views to a better-considered position, 
-I invoke them all." 

Some authorities have questioned this right of 
the Supreme Court to alter a long-accepted legal rule, 
Justice Frankfurter commented in 1939: "Such shifts of 
opinion should not derive from mere private judgment. They 
must be duly mindful of the necessary demands of continuity 
in civilized society. A reversal of a long current of 
decisions can be justified only if rooted in the Constitu- 
tion itself as an historic document designed for. a develop- 
ing nation. "4 

Complete reversals are not entirely uncommon, 
and certainly not necessarily unwise. For a classic 
example, Chief Justice Marshall in the landmark case of 
McCullough v. Marylana> used the phrase that "the power to 
tax involves the power to destroy". Over a century later, 
Justice Holmes brushed this seductive cliche aside with one 
stroke of his pen. Said he, "The power to tax is not the 
power to destroy while this Court sits ."'6 

Cahan was convicted of bookmaking. It may seem 
like a tortuous path from English barons in 1215 to Los 
Angeles bookmakers in 1955, but the relationship between 
the two is not as tenuous as may seem at first blush. 
Neither medieval barons nor modern bookmakers are noted for 
their civic consciousness, but both unwittingly have made 
notable contributions to modern jurisprudence and to the 
rights of all free men. 

When the barons wrested from King John the Magna 
Carta, the 39th article of that great document provided 


that "No freeman shall be taken and imprisoned or disseised 


. Graves v. New York ex rel O'Keefe, 306 U.S. 466, 487. 
5. Wheat. 316. 
6. Panhandle Oil Co. v. Mississippi, 277 U. S. 218, 223, 
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or exiled or in any way destroyed, nor will we go upon him 
nor send upon him, except by the lawful judgment of his 
peers and by the law of the land." Thus there was planted 
in the stream of English law the germ of an idea which has 
made an incalculable contribution to the development of 


our institutions -~ "the law of the land" -- per legem 


terrae. 


In the next century, about 1354, a statute of 
Edward III made it clear that the protection of Chapter 
39 of the Magna Carta applied not only to landed gentry 
but to all men without limitation -- "of what estate or 
condition that he be”. This same statute first used the 
revered phrase that was adapted by the framers of our 
Constitution: No man should suffer deprivation in any way 
except "by due process of law". 

The application and identity of the phrases "law 
of the lana" and "due process of law" as inalienable rights 
of the individual became widely accepted during the early 
17th century as a result of the writings of Coke and of 
John Locke, and ultimately achieved such acceptance as to 
compel Parliament in 1640 to abolish the infamous Star 
Chamber. 

These ideas came to America as a part of the - 
heritage of our early English settlers, and we had here a 
soil on which they could flourish. The same phrases were 
used by James Otis in his great argument in the "Writs of 
Assistance" case in 1761. They were emphasized again and 
again by Thomas Paine, John Adams, Samuel Adams, and 
other revolutionary pamphleteers. 

Never should memories dim to the historic fact 
that our Constitutional guarantees were conceived for the 


protection of the individual against abuses by his own 




















government. Essential though law and order ae be, 
ominous though the inroads of crime may be, respect for 
our American legacy compels us to shelter the individual 
from an overzealous law enforcement agency. . 

What were the facts in the Cahan case? The 
defendant and fifteen other persons were charged with 
conspiring to engage in horse-race pookmaking in violation 
of Section 337a of the Penal Code. Charles H. Cahan was _ 
found guilty and was granted probation for a period of 
five years on condition that he spend the first ninety days 
in the County Jail and pay a $2,000 fine. He appealed. 

‘According to the evidence reviewed by the Supreme 
Court, a police officer, after securing permission of the 
Chief of Police to make microphone installations at two 
places occupied by the defendants, entered the house during 
the nighttime, together with two other officers, through 
the side window of the first floor, and placed a listening | 
device under a chest of drawers. Another officer made | | 
_ recordings and transcriptions: of the conversations that 
‘came over wires from the listening device to receiving 
equipment installed in a nearby garage. A month. later 
another officer surreptitiously installed a similar device 
in another house, and receiving equipment was also set up 
ain a nearby garage. | | 

| The evidence acquired from the microphones was 
not the only unconstitutionally obtained evidence introduced 
at the trial over defendants! objection. ‘In addition, there 
was a mass of evidence obtained by numerous forcible 
entries and seizures without search warrants. 

The following is an exact quotation from the 
opinion of the Supreme Court: "The forcible entries and 


seizures were candidly admitted by the various officers. 














For example, Officer Fosnocht identified the evidence that 
he seized, and testified as to his means of entry:'. . 

and how did you gain entrance to the particular place? 

I forced entry through the front door and Officer 
Farquarson through the rear door. You say you forced the 
pront door? . . . Yes. And how? I kicked it open with my 
foot .. .! Officer Schlocker testified that he entered 
the place nee he seized evidence 'through a window located 
I believe it was west of the front door... . (W)hen you 
tried to force entry in other words, you tried to knock it 
(the aes): down is that right? We tried to knock it down, 
yes, sir. What with? A shoe, foot. Kick it? Tried to 
kick it in, yes. And then you moved over and broke the 
window to gain entrance, is that right? We did.' Officer 
Scherrer testified that he gained entry into one of the 
places where he seized evidence by kicking the front door 
in. He also entered another place, accompanied by 
Officers Hilton and Horral, by breaking through a window. 
Officer Harris 'just walked up and kicked the door in! to 
gain entry to the place assigned to him." 

Continued the court, "Thus, without fear of crim- 
inal punishment or other discipline, law enforcement 
officers, sworn to support the Constitution of the United 
States and the Constitution of California, frankly admit 
their deliberate, flagrant acts in violation of both Con- 
stitutions and the laws enacted thereunder. It is clearly 
apparent from their testimony that they casually regard 
such acts as nothing more than the performance of their 
ordinary duties for which the City employs and pays them." 

No twentieth century police chief or prosecutor 
would insist upon introducing into evidence a forced con- 


fession. And for many years there has been little question 











about the rights of defendants in situations involving 
double jeopardy, deprivation of counsel, excessive bail, 
cruel and unusual punishment, right to public trial, right 
to trial by jury, protection against ex post facto laws, and 
even -- with the occasional exception of proceedings before 
legislative committees -- the immunity against self- 
incrimination. But unreasonable searches and seizures seem 
to remain a blind spot in the perception and perspective of 
many state courts and numerous law enforcement agencies. 
Why this one Constitutional prohibition merits less respect 
than the others is difficult to comprehend. 

Let us hurriedly and superficially review the 
history of evidence admissibility in cases before the 
highest Court of the land. 

In 1914 the United States Supreme Court ruled 
that in a federal prosecution the Fourth Amendment barred 
the use of evidence secured through an illegal search and 
seizure.7 

In 1949 the United States Supreme Court decided 
that the due process clause did not forbid a state court to 
admit evidence obtained by an unreasonable search and 
seizure.® Said the Court in rationalizing this distinc- 
tion: "The public opinion of a community can far more 
effectively be exerted against oppressive conduct on the 
part of police directly responsible to the community it- 


self than can local opinion, sporadically aroused, be 





brought to bear upon remote authority pervasively exerted 
throughout the country." 

Debatable though that concept may be, it appar- 
ently convinced five out of nine of the justices, although 


Justice Black wryly observed that "A state officer's knock 


—mene 


7. Weeks v. U. S., 232 U. 5S. 383. 
8. Wolf v. Golorado, 338 U. S. 25. 


ts 











ordered liberty as though the knock were made by a federal 











at the door as a prelude to a search, without authority of 


law, may be, as our experience shows, just as ominous to 


officer." 


An indication that limitations upon conduct of 





state officers would be imposed by the U. S. Supreme Court 
was contained in the case of Rochin v. California.9 In 

that case, three Los Angeles County deputy sheriffs forced 
open the door to Rochin's room. Inside they found him 
sitting partly dressed on the side of the bed, upon which his 
wife was lying. On a night stand beside the bed, the deputy 


spied two capsules. When asked, "Whose stuff is this?", 





Rochin seized the capsules and put them in his mouth. A 
struggle ensued, in the course of which the three officers 
jumped upon him and attempted to extract the capsules. Be- 
ing unable to do so, they handcuffed Rochin, took him to a 
hospital, and at the direction of one of the officers, a 
doctor forced an emetic solution through a tube into his 
stomach against his will. This stomach pumping produced 
vomiting, and in the vomited matter were found two capsules 
which proved to contain morphine. Rochin was tried and 
convicted, the chief evidence against him being the two 


capsules, 





The United States Supreme Court reversed this 
conviction on the ground that due process had been denied. 
Said Justice Frankfurter: ". , . The proceedings by which 
this conviction was obtained do more than offend some 
fastidious squeamishness or private sentimentalism about 
combating crime too energetically. This is conduct that 


shocks the conscience. . . This course of proceeding by 


9. 342 U. S. 165. 














agents of government to obtain evidence is bound to offend 
even hardened sensibilities. They are methods too close to 
the rack and the screw to permit of Constitutional differen- 
tiation. It has long since ceased to be true that due 
process of law is heedless of the means by wien otherwise 
relevant and credible evidence is obtained." 

Justice Douglas, who concurred with the unanimous 
decision, pointed out however that this type of evidence, 
which so revolted the sensibilities of the Court, would be 
admissible in the vast majority of the States of the Union. 

It appearing in the Rochin case that the United 
States Supreme Court finally might take the plunge at pro- 
hibiting illegal evidence from being admitted in state 
courts, the case of Patrick E. Irvine, a Los Angeles book- 
maker, went up to the high Court.19 tne evidence in the 
Irvine case again shocked the Court. While Irvine and his 
wife were absent from their home, a police officer arranged 
to have a locksmith go there and make a door key. Two days 
later, officers and a technician made entry into the home 
by the use of this key and installed a concealed microphone. 
A hole was bored in the roof, wires were strung to a neigh- 
poring garage, and officers were posted in the garage to 
listen. As Justice Jackson pointed out: 

"Rach of these repeated entries of petitioner's 
home without a search warrant or other process was a tres- 
pass and probably a burglary, for which any unofficial 
person should be, and probably would be, severely punished. 
Science has perfected amplifying and recording devices to 
become frightening instruments of surveillance and invasion 


of privacy, whether by the policeman, the blackmailer, or 


10. Irvine v. California, 347 U. S. 128. 











the busybody. That aa of the law would preak and 
enter a home, secrete such a device, even in a bedroom, 
and listen to the conversation of the occupants: for over a. 
month would be almost incredible if it were not admitted. 
Few police measures have come to our attention that more 
flagrantly, deliberately, and persistently violated the 
fundamental principle declared by the Fourth Amendment as 
a restriction on the Federal. Government . ia | 

Repugnant though this conduct was. to. the Court, 
it declined to hold categorically that the California court 
should have excluded evidence obtained in this manner. One. 
justice, Clark, voted with the 5-4 majority because he felt 
strict adherence to the rule permitting any kind of evi- 
dence "may produce needed converts for its extinction". .. 
That was a polite way of saying things ‘must get Morse 
before they can get better. : 

Even though the Irvine seneiciionss was ‘upheld, the 
Court included a subtle invitation to the states to take 
the initiative in withdrawing recognition of lawless en- 
forcement of the law. The majority opinion pointed out 
that thirty-one states at this time were not following the 
federal rule excluding illegally obtained evidence, while 
sixteen were in agreement with it, and added: . "Now that 
the . . . doctrine is known to them, state courts may wish 
further to reconsider their evidentiary rules." 

It must be conceded, however, that Justice 
' Jackson in the Irvine case cynically concluded: “There 
is no reliable evidence known to us that inhabitants of 
those states which exclude the evidence suffer less from | | 
lawless searches and seizures than those ba states that - 
admit it." | | 


On the other hand, Justice Douglas's dissent 


10. 














quoted from the late Justice Murphy that "The conclusion is 
inescapable that but one remedy exists to deter violations 
of the search and seizure clause. That is the rule which 
excludes illegally obtained evidence. Only by exclusion 
can we impress upon the zealous prosecutor that violation 
of the Constitution Will do him no good. And only when 
that point is driven home can the prosecutor be expected to 
emphasize the importance of observing Constitutional demands 
in his instructions to the police." 

Let us briefly examine some of the contentions in 
favor of admissibility of evidence regardless of its source. 
The first is: this is merely a technical problem ‘of procedure, 
not crucial enough to merit Constitutional invocation. 

It has not been uncommon for people to say: eo 
don't like the methods, but... .", thus drawing a-line of 
demarcation between methods and results, or between sub- 
stance and procedure. 

Perhaps there has been less of this type of 
rationale in the immediate past, since we have witnessed the- 
results of Communist brainwashing. The "confessions" of 
captured prisoners indicting America of inhuman germ war- 
fare have vividly demonstrated the procedural evils of 
forced or induced confessions. Many who may have hereto- 
fore pelieved it impossible to extract a detailed confes- 
sion from an innocent person are now convinced that this 
can be done by devious techniques. 

Thus the importance of procedure looms as great 
today as it did in our historic past. Dean Erwin N. 
Griswold of Harvard Law School has put it aptly: "For 
methods and procedures are of the essence of due process, 
and are of vital importance to liberty... 


"The complaint against the Star Chamber was 


ll. 




















"Hl 


chiefly one of bad procedures. Torture is a procedure, 


- and inquisition without charge, forcing a witness to tes- 


tify against himself, and the other things which were 
standard practice in the infamous Star Chamber would all 
fall into the category of procedure... . It is, in last 
analysis, only through procedural rules that the individual: 
is protected against arbitrary governmental action." | No, 
it may not be said that procedure is a mere insignificant 
technicality. 

A second argument against exclusion of illegally 
obtained evidence is the necessity for its use in appre- 
hending and convicting criminals, or, in other words, that 
police work will be ineffectual if circumscribed by 
Constitutional guarantees. 

If some law enforcement authorities are to be 
heeded, the Cahan case in California has had dire results 
in this unending war against crime. A leader in the 
attacks upon the Supreme Court and its decision has been. 
the Chief of Police of our community. I have here a 
question-and-answer interview with the Chief, published 
in a daily newspaper of Los Angeles, in which he stated 
that “our Intelligence reports the | underworld is 


rejoicing over the decision." He further stated that 


‘there has been a marked drop-off in arrests "directly 


traceable to the handicaps" under which the police are 
working as a result of the Cahan decision. He went on to 
cite statistics which purported to indicate felony arrests 
dropped 21.2% during the month of May over the average of 
the preceding four months of 1955. His direct quotation ~ 
on the reason for this was: "It (the Supreme Court 
decision) is the only factor we can point to. “It is the 


only thing that is different today than prior to the 


12. 

















Cahan decision." 

If that is an accurate reflection of the situa- 
tion, there should be justifiable concern to all citizens 
interested in effective law enforcement. 

Frankly, I had not noticed any major crime wave 
in Los Angeles since April 27 of this year, and this caused 
me to wonder about the accuracy of the Chief's alarming 
statistics. For the most authoritative source of informa- 
tion, I turned to a copy of his own annual report for the 
year 1954, and on page 31 noted arrest bookings month by 
month for the preceding year. Apparently the Chief forgot 
to mention in his various interviews and radio appearances 
that criminal arrests traditionally drop markedly during 
the summer months. Thus, while in January of 1954 there 
were 17,163 arrest bookings and in April 16,680, the figure 
dropped in May to 15,626, 14,414 in June, 13,691 in July. 
If we take the average for January through April of 1954 
we find 16,341 arrests. The average for the following 
five months, May through September of 1954, numbered 
14,329 arrests. That represents an appreciable decrease 
percentagewise. 

I think it is therefore fair to state that there 
is normally a significant reduction in criminal arrests 
during the summer months in Los Angeles. No one knows 
whether this is attributable to erime taking a holiday or 
police officers taking vacations or some other cause, but 
certainly no action of the Supreme Court may be held respon- 
Sible in previous years. | 

In our Los Angeles Superior Court, criminal fil- 
ings for the first six months of this year totaled 4,204. 
This is slightly less than the 4,681 for the comparable 
period in 1954, but more than the 3,961 for 1953. Such 


fluctuations are not without precedent and in such moderate 


13. 








aceree: are not considered noteworthy. 
Now, in all fairness it must be said that in cer- 


tain kinds of crime, the obtaining of evidence will become 


ae somewhat more difficult if law enforcement officers must 





themselves obey the Jaw. 
| = But this and comparable difficulties: have not 
proved insurmountable in the past and sould not be in the 
future to an alert, skilled law enforcement agency. - More - 
officers may find it necessary to use their néads instead of 
hob-nailed boots. | | 
| | Since: the exclusionary rule prevails in federal 
‘courts, the Federal Bureau of Investigation has for years 
operated under that judicial. prohibition. soatainiyone one 
would contend that the FBI's usefulness has in any way been 
impaired by having to adhere to the protection: of individual 
rights guaranteed by the Constitution. 

I have here the ‘testimony of a Bdgar Hoover 
Serdve the House Subcommittee on. Appropriations on February | 
24, 1955. He pointed out that the FBI brought 10,971 cases 
to trial in 1954.. So irrefutable was the evidence which it 
“obtained -- sound, legal, Constitutional agidence se uthet 
there were convictions in 95. 8%. of the cases. -~ 

Perhaps it is uneasonabie to- expect our local 
police to operate as efficiently as the FBI, but the record 
of the federal pureau stands as eloquent rebuttal to those 
who claim the exclusion of illegal evidence. hampers police 
effectiveness. It may be significant to note that in the 
| curriculum of the FBI National Academy are courses. on Cts 
rights and on ethics in law enforcement. 

I must state parenthetically that i am using the 
expression "law enforcement officers" generically, with 


no intention of being critical of all such agencies. As 


4a, 

















a matter of fact many have accepted the Cahan decision and 
properly proceeded to revise their techniques accordingly, 
District Attorney Ernest Roll being in the forefront of 
this group. He has prepared for his deputies a splendid 
manual on the law of searches and seizures, outlining 
duties, powers, and limitations in this field. 

It must be borne in mind that it is unreasonable 
searches that are prohibited by the Fourth Amendment and by 
our State Constitution.!! Framers of the Constitution 
recognized that there were reasonable searches for which 
no warrant was required. For example, no one questions the 
right, without a warrant, to search the person after a valid 
arrest. Of course, a search without warrant, incident to 
an arrest, is dependent initially on 4 valid arrest. 

The authority to search an arrested person is 
permitted for two reasons, both based upon necessity: first, 
in order to protect the arresting officer and to deprive 
the prisoner of potential means of escape, and secondly, to 
avoid destruction of evidence by the arrested person. From 
this it follows that officers may search and seize not only 
the things physically on the person arrested, but those 
within his immediate physical contro1.+® 

Another search without warrant considered not un- 
reasonable is that of moving objects, such as vehicles and 
vessels.13 This, too, is on the basis of necessity, courts 
having held that it is not practicable to secure a warrant 
because the vehicle can be quickly moved out of the local- 
ity or jurisdiction in which the warrant must be sought. 


But when we come to search of the premises owned 


11. Article I, Section 19. 
12. United States v. Rabinowitz, 339 uU. S. 56. 
13. Carroll v. United States, 267 U. S. 132. 
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or occupied by the arrested person, assuming a valid 
arrest, many problems do arise. The United States Supreme 
Court majority by 5-4 has held that search of the 
arrested person's desk, safe, and file cabinets in the 
room in which he was seized, was a permissible area of 
search beyond the person proper. 14 The Court used the 
words "limited search" and established in that situation 
these five boundaries: (1) The search and seizure were 
incident to a valid arrest; (2) The place of the search 
was a business room to which the public, including the 
officers, was invited; (3) The room was small and under 
the immediate and complete control of the arrested person; 
(4) The search did not extend beyond the room used for 
unlawful purposes; (5) Mere possession of the objects 
seized, in this instance forged and altered stamps, was a 
crime. 

The Court dismissed the element of time as a 
fair test. It was urged by the defendant that the officers 
had ample time to obtain a valid search warrant and return 
to the premises. The Court said it could not "agree that 
this requirement should be crystallized into a sine qua non 
to the reasonableness of a search", for "it is fallacious 
to judge events retrospectively and thus to determine, 
considering the time element alone, that there was time to 
procure a search warrant." 

Thus it seems clear that there may be reasonable 
searches, incident to an arrest, without a search warrant. 
There may also be unreasonable searches with a search 
warrant. The relevant test is not whether it is reason- 
able to procure a search warrant, but whether the search 
itself was reasonable. That criterion in turn depends 


upon the facts and circumstances, or as the Court put it, 


weemeass 


14. U. S. v. Rabinowitz, supra. 
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"the total atmosphere of the case". 

Difficult though this ad hoc approach may be, it 
is not inconsistent with innumerable other statutes and 
legal proceedings which depend for their validity on 
interpretation of the word "reasonable". 

Desirable though predictability may be in the 
law, and particularly in the criminal field, it is utterly 
impossible to anticipate all the factual refinements and 
nuances that develop, We are not dealing with normal, 
predictable people in criminal defendants generally, but 
with inept, inadequate individuals, and the circumstances 
they generate are abnormal, often bizarre. 

Let me illustrate with two recent cases, one of 
which was tried in my court. Suspecting a certain house 
to be a hotbed of marijuana traffic, a squad of police 
descended upon it late at night. Some police officers 
broke in the back door, others with equal abandon kicked 
in the front door, still others broke side windows and 
entered in that manner. Several persons were apprehended 
inside, and a quantity of contraband was seized. 

This entry and seizure was clearly illegal under 
the Cahan case doctrine. But here comes the real problem. 
While the premises were still swarming with police officers 
an hour later, the defendant blithely walked up to the 
front door and rang the doorbell. Getting no reply, he 
walked around the side and was about to look under the 
side porch -- where, incidentally, some of the cache had 
been found -- when he was arrested. He was searched and 
three marijuana cigarettes were found in his shirt pocket. 

If the arrest was proper, the search of his per- 
son was proper, and the cigarettes found could be intro- 


duced into evidence. But, argued this defendant, the 
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original breaking and entering and search of the house were 
illegal, and every circumstance that flowed therefrom must 
be illegal and inadmissible. 

Several principles enunciated in cases conflicted 
with the defendant's contentions, however. First of all, 
only the persons properly in possession of premises may com- 
plain about the unlawful entry upon those premises .15 
A casual visitor has no such rignt. 16 Second, only the 
person who is illegally seized and held may object.1f 
While the persons taken inside this house could complain of 
that illegal search and seizure, the newly arrived defen- 
dant could not do so. Thus the police had information 
which would cause them to reasonably suspect any late-hour 
caller at those premises. Acting upon this "probable cause”, 
they had a right to place the defendant under arrest on 
suspicion, and the arrest being proper, the resultant search 
of his shirt pocket was also valid.18 The defendant was 
convicted of possession of marijuana. 

On the other hand, in the Berger case, decided by 
the State Supreme Court, 19 San Francisco police illegally 
seized certain records and documents implicating a defen- 
dant. There was no question of the impropriety of the 
seizure, and prior to defendant's trial, the police were 
ordered to return all records. Along came the trial, and 
the prosecutor introduced into evidence photostatic copies 
of all documents which he had been required to return. He 
was permitted to do so in the trial court, but the Supreme 


Court reversed the conviction. 


15. Chicco v. U. S., 284 Fed. 434. 
16, In re Nasetta, 125 Fed. 2a 92k. 
17. Gasey v. U. S., 191 Fed. 2a 4. 
18. Harris v. U. S., 331 U. S. 145. 
16; ALAC, 485. 
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interested in convicting criminals. Given the exclusionary 
rule and a choice between securing evidence by legal rather 
than illegal means, officers will be impelled to obey the 
law themselves since not to do so will jeopardize their 
objectives". And, he continued, an occasional criminal 
"does not go free because the constable plundered, but 
because the Constitutions prohibit securing the evidence 
against him. Their very provisions contemplate that it is 
preferable that some criminals go free than that the right 
of privacy of all the people be set at naught". 

Despite unthinking criticism of it, the Cahan 
decision is a landmark of progress in California constitu- 
tional history. Long after their detractors are forgotten, 
Chief Justice Gibson, Justices Carter, Schauer, and 
Traynor will be remembered for their courage and forth- 
right defense of our fundamental guarantees. 

In our democracy we have had a skilled profes- 
sional army, but never have we relaxed civilian control 
over it. Similarly we have a skilled professional police 
force, but it must be the servant of the people, never 
their master. Only in a totalitarian state are police 
beyond the reach of the law. Perhaps law enforcement may 
be more deadly certain in that climate, but our founding 
fathers sacrificed efficiency for liberty. It was a 


wise choice. 
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oumnary of a Comment, “The Faderal 
vearch and Selgure bxclusionary 
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hole," 45 J. Crim. &. 51 - #12342 


The authors’ note at the outset that "The 
Federal law presently is in a state of confusion as a 
result of the Supreme Court's tendency to treat each 
casa upon its facts without supplying workable standards." 





hewever, they set forth what they believe te be certain | 
snd discuss the factors whien the Suprame Court considers f 


in seareh and seizure cases and the waight given them. 


the fourth Amendment secures every citizen in 
his person, prewises, papors, and effects from search 
and seizure which is umreasonable because Lt is not 
authorized by law or in accordance with e proper search 
warrant. A warrant 1s authorized where there is a show- 
ing of probable cause supported by cath or affirmation and 
the place to be searched and the person or things ta be 
Geiged ara particularly described, that is, general ex- 
ploratery searches are not permitted. 


4% common. law the admissibility of evidence was 
not affected by the illegality of the means by which it 
wac obtained, and it was apparently not until 1914 that 
the bupreme Court ‘announcad the rule that use of such 
evidence is to be precluded upon defendant's seasonable 
application for the return of things illegally seized or 
upon motion to suppress (Weeks v. lnited States, 232 U.S. 
323). But the exclusionary rule is timited in scope, in 
that it does not apply to intrusions by private individuals, 
and it must be seasonably invoked by a defendant who can 
show that his own constitutional rights have been invaded, 
and, of course, the donstitutien toes not impose the rules 
on the states. ‘ 
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Summary of Comment, “The Federal 
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Search and Seluure Exclusionary 
Rule," 45 J. Grim. Le 51 ~ p.2 - #11342 


prevent further frauds is permitted. This distinction has 





. facts once illegally gained can still be proved by other | 
independent sources. — tie, Ge 8 Mee SEEN a Loe “Sica 


The.area in which there is the greatest uncertainty 
is that of the search without a warrant "incidental" to an 
arrest. The authors summarize the holdings of the cases 

in this field asa foliows: ane j 


.  ™(1) Search and seizure contempocraneously 
with an arrest is an exception te the constitu- 
_ tional requirement of a warrant and.is strictly a 
. limited right: The basic. purposes are {a) to. 
protect the arresting officer and to deprive the 
prisoner of means of escape, (b) to avoid des- 
traction of evidence by the arrestee, and (c) 
to ‘gather instruments of the crime. me 


(2) The search and seizure must-be proximate 
to the arrest in time and physical area. The | 
seised articles must elther be in plain view, in | 
the immediate custody of the arrestee, or reason- ©. . 
ably accessible without exploring, rummaging or 
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Summar y of Comment, "The Pederal 
Search and Seizure Exclusionary | 7 
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ransacking: “Thus, the conduct of the. arresting 
officers is frequently very important. Where they 
proceed orderly, and where specificity is the mark 
of the search the risk of impropriety ls lessened. 
However, the limits of permissible search have 

never been Panel defined although there is a workin 1g 
tust of reasonableness for each situation. 


me 2 (3) The nature of the crime and the Shanaches 
of the seized articles usually controls the disposi- 
tion of a part ticular case. Consequently, where the 

_ crime is of a continuing nature which is aggravated 
by possession of contraband or articles the mere 
possession of which is an of iia there is 4 
tendency te upheld the seieure. urther, seizure 

| of papers or articles, which are public in nature 
‘or which are invested with a paramount public 
interest, is more likely to. be justifiable than 
seizure of private papers. In this.connection 
it will Be remembered that there is judicial antipath 
towards seigure of articles solely for: their avin 
dentiary waite. 





(4) -Pinally, although constitutional proe- 
tection extends to both private and public premises, 
there is a tendency ta protect a private dwe liing 
more than a business or public place. 


The suctione alse note that there are other clircum- 


stances under which a search may be made without a warrant, 


for example, apon a showing of probable cause when it is not 
feasible to obtain a search warrant (Brinegar v. United States, 
330 U.. S. 160). In Johnson v. United “States, 333 U. S. 10, 
other ® exceptional circumstances" recognized were flight of. 

a suspect, situations involving a moving vehicla, or where 
evidence of contraband is threatened with removal or dastruc- 
$LOMn. : 


With respect to standing te invoke the exclus AL ODATY 
rule, 1t is clear that when a defendant dees not claim owner 
ship. "of the premises searched or the property seiz Gd he la 
in ne pos sition to resist the admission of seized evidence. 
There is conflict, however, as to whether interests in 
both the premises searched and property seized are pre- 
requisites for such standing, bat Ae penny is to Pind. 
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sufficient standing if. either interest is present. | 


“‘"3easonable objection to unreasonably seised 
evidence ordinarily means objection made befora the trial. ©. 


. ‘Hewever, exception is made where the defendant was. SEMAN ic 
oo the ras selaur re before the trial. 
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MEANS AND ENDS IN LAW ENFORCEMENT 
THE BALANCE BETWEEN EFFECTIVE LAW ENFORCEMENT 
AND THE CITIZEN'S CONSTITUTIONAL RIGHTS - 
A PUBLIC LAW OFFICER'S POINT OF VIEW 
By 
ROGER ARNEBERGH, CITY ATTORNEY 
OF THE CITY OF LOS ANGELES 
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Mr, Chairman and Members of Town Hall: 

The City Attorney of Los Angeles is the City's legal ad- 
viser and advocate in eivil matters, but he is also ex officio 
the City Prosecutor=--he prosecutes all misdemeanors committed iw 
the City, whether they be violations of city ordinances or of state 
law. 

Consequently, I am especially concerned with the subject 
of our discussion today = the balance between effective law en-~ 
forcement and the citizen's constitutional rights. 

Each of us is thankful’ for these constitutional rights. 
Each of us, if necessary. would be willing to expend all of our 
possessions--or even to die--to protect such rights; but would 
we be ready to do either if some of those concepts were broaderi- 
ed to the degree that law enforcement would be crippled, and the 
enjoyment of other rights would become more a matter of theory 
than practice? 

This is not as fantastic as it might’sound. ‘We. gentlemen, 
are citizens of” a country where the cost of crime to each family is 
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$495 yearly; where crime costs eh: 82 for every doliar-spent for edu- 
cation; where erime costs ten times what we give to our churches ; 
where the population of state and federal prisons is increasing 
seven times as fast as the national population; where over two 
million serious crimes occur within a year; where a murder , man= 
slaughter, PAPC » or assault to kill is committed more frequently 
than onee every twelve seconds. Are we also thankful that without 
fear of contradiction we can ‘say: “Our country leads the world in 
crime 2" 
: Yet, Gentlemen, these are the facts in this country of ours. 
So you ean see that there is reason for those of us who are acquaint- 
ed with the facts, those of us who have a part in the problem of law 
enforcement, to be concerned with what we believe Will greatly in- 
crease the difficulty of coping with crime , and seriously decrease 
the efficiency of our already overburdened ‘police depenvHente . 

| At the outset I wish to emphasize that in: ‘no way is anything 
Q may say to ‘be construed as criticism of our courts, and, more — 
particularly, the Supreme Court of California. Our Supreme court 
today has some of the ablest dunere ever to oscuPy that high PORE s, 

. , But it is my deep and ‘abiding conviction ‘that every lawyer=s 
and particularly one in public service=--owes a duty to his profes~ 
sion and to society to express his views when he conscientiously 
feels that the Court, in reversing a@ long line of cases, has ade | 
versely affected the public welfare by unnecessarily, hampering the 
police in eile performance of their duties, without 4 corresponding 
benefit to the individual menbers of society.. 

. That is what we believe has occurred in the Cahan case, 


To disagree with a ma jority=-or even a tinantmous-=gecision 
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of the Supreme Court in no way indicates a lack of respect for the 
Court. I¢ merely means a disagreement with ‘the Court's: ‘action in: 
“~that~particutar” case: After all, as we-shall learn, the Court fre- 
~-quently has” ‘disagreements™ ‘within itself. 


‘the: execs “were” ‘Otsagreeing™ with and: aeteresetae: ‘ar “yn r 
‘broken line-of dectsions™ ofthe “Supreme: ‘Court ‘dating from California's 


—@arltest history. If-for-many~ years they could argue against: the none *' 


--exelustonary rule, I-can’ ‘argue against’ this decision.” 

a Let*s get one thing straight right now. Contrary to some in- 
_sinuattons;~no-responsible public-official- advocates lawlessness: on: 
the part of police, regardless of the seriousness of the crime problem, 

Our basic contention is not that police should be permitted 
to male unreasonable searches and seizures--illegal actions by 
police officers should not be tolerated. 

Our views on this point were made very clear in the petition 
for rehearing filed in the Supreme Court. Chief Parker has fre- 
quently expressed the same view, and long ago implemented it with 
rules which require officers to obey the law in every respect. 

Therefore; the issue’ is-not- whether -police~should-violate 
‘eonstitutional rights, but rather what will be the effect if an 
‘action taken by them should afterwards be held to be illegal. Shali 
‘society be punished, the truth suppressed, and criminals freed, be~- 
cause of the error of a policeman? . 

~“Gertainly the officer should be held accountable if he wil- 
fully violates constitutional rights. But do not free the criminal. 

With these general statements of principle, may I now discuss 
the aspects of the Cahan tase about which we are deéply concerned. 
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pe ae First; ~the-necessartiyimplied-holdingthat~the~entries-and. 
the seizures~of evidence in-the Cahan-casewere~unreasonable ; and, 
second; ~the-adoption-ofthe-exclustonary-rule.” ‘That-rute holds 
that-whern-an-officer; even one acting” in good-faith and-in reliance | 
upon ‘statutory provistonsand~previously-decided-cases; "makes a 
search or seizure thereafter held to be-unreasonable,~-the criminal 
is freed and, in effect; granted-complete immunity from-prosecution 
for his-crime-because~theevidence-necessary’for~hts”convietion*can... 
never be used against him. . oe eee 

You have-heard something about this case of the Los’ Angeles 
bookmaker; Charles’ Cahan;~before the Supreme’ Court of California, 
but -you-have-not-heard-the fuli-tacts;- for the-very“good “reason that 
-the-Court-did-not have the-real-detaiied facts inthe record: before 
‘it -when-it- wrote its-opinion.“This~is" so~because: the ‘question of 
how the evidence was obtained was notin issue before the trial 
Court, as -the-exclusionary -rule-was-not ‘then-in-effect. 

Cahan was not a penny-ante bookie. He personally took no 
bets. He had a staff of employees, runners and sidewalk bookies 
working’for- him and he was the biggest bookie in our history. Cahan 
handled-millions’ of dollars a-year, and his net profits were hundreds 
of thousands’ of dollars annually. The police were attempting to 
“break up-a~big operation, which had in it all of the well known 
possibilities for racketeering, strong-arm collections (of which we 
have seen a recent example) , and murder. 

The police were seeking the "big fellow," the man behind the 
‘scenes, How many times have you heard it asked, "Why don't the 
police go after the real criminal instead of the little penny-ante 


stooges?" 4 




















- “After “his trial; ~“Cahan™ was~convivteds “upon” completelycon=: 
vinetng-evidence;” “and his” conviction” ‘was arfirmed by” ene, california 


Spee ere ee Court" or” ‘Appeal. 


“versed” thre ‘conviction; on™ “the” ‘ass umptiton that the evidence errr 
“Cahan-had “been illegally obtained. 
Yet this conviction was possible only by obtaining evidence 
in the manner condemned by the Supreme Court. 
' Now another important fact to know when judging the action 
of our police department in the Cahan case: 
Pursuant to our democratic processes, and in accord with our 
‘baste concept of separation of powers between the legislative, the 
judicial and the executive, the Legislature had enacted section 
653(h) of the Penal Code to restrict the snooper. It makes the in- 
stallation or use of ‘dictographs unlawful, but it specifically says 
that it does not prevent the use of dictographs by a policeman eke 
pressly authorized by the Chief of Police when that use is neces-~ 
sary in the performance of his duty in detecting crime ana appre~ 
hending criminals. . _ 7 
‘Chief Parker, after being presented wath: evidence which con~ 
enced tndn ‘of the need Tor. the installation, | and believing such | 
cubis Tegal, in reliance upon such section, authorized the dtcta- 
anon: installations, none ‘of which was made o Cahan' 8 home or ain 
Any other building where, he. had any legitimate interest. | 
. “Tater, and apter ‘the police had positive Betaenee of ‘the 
eriminal conspiracy and that felonies were then and there being 
committed , they forced entries and made sixteen arrests. - 
These, briefly, are the facts in ene. Cahan case. 
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| The Berger “case, reversed simultaneously with the Cahan’ case, 
“ involves different’ facts. It is interesting fortwo reasons: First, 
“ibis nota bookmaking’ case, for which~some~people-have little sym- 
pathy,” although-of course’ a -police-department-may-not~decide what - 
felonies it will enforce. Tt was a charity: racket in’ which donations 
were fraudulently secured, ostensibly to aid a blood bank. Second, ‘in 
the Berger case: the officers went to the district” attorney: and with 


ww 


nin to Court and “obtained a_search warrant under which - they seized the 








evidence. in question: . ~ 
Only later | Was at hela that the search warrant was improperly 


issued. ; ae , oO ‘ 





While in the ‘cahan case there: wa si no warrant; ‘in ‘our ‘considered 
opinion, based | on prior cases, none: wad: required. The persons: arrest- 
‘€d were engaged. ar felonious eta ae the time; and: the- officers had 


reasonable- cause _to'belteve ‘such to be-the-fact. ‘Thére-was material 


been destroyed had the arrests and seizures not been made by surprise, | 
and the: officers: had" reasonable” cause’to’ belteve that: ‘such’ destruction 
ee ‘be~ ‘the-result: ‘of a formai prior -demand’for-admittance,, 

After ail, evidence ‘of ‘pookmaking, © as. of dope ‘PROGLINe; can He 





“destroyed as quickly as a” “toilet: ‘ean be ‘flushed. 

. When: ‘the Supreme Court reversed the Cahan case we made a care~ 
ful analysis of the federal cases construing the exclusionary rule, 
and of cases involving searches and seizures. it was our con¢lusion 
that under the true facts the searches and seizures in the Cahan case 
were legal. Likewise, we -coneluded that other legal points had vet: 
been fully considered by tne Court. 

Because of this, and the importance of the case, we felt it was 
our duty to present the true facts, Bhd our views as to the applicable 


law, to the Supreme Court. 7 

















Obviously, there-is not time-here>fully to review: the 
propositions urged upon the Court in that brief, but I -should 
like to mention a few of them. — 

Our first point was-based on Section 4-1/2 of Article VE 
a specific constitutional provision limiting the power of the 
Supreme Court to reverse cases where there is no miscarriage of 
justice, | | 
| Bear in mind that this is a constitutional provision of 
- the highest dignity, adopted by the people from whom the Courts 
derive their authority. 

The Supreme Court did not find that there had been any 
miscarriage of justice in either the Cahan case or the Berger 
case. Everyone concedes that both Cahan and Berger were guilty. 
Why then was it proper for the Supreme Court to disregard this 
salutary constitutional provision? If adhered to, it would have 
prevented a reversal, even assuming it was error to admit the 
disputed evidence. 

A second point in our brief was that the Court's decisions 
violated the provision in Article III of the California Constitu- 
tion that no person charged with the exercise of judicial power 
shall exercise any legislative function. 

: The majority opinions in the Cahan and Berger cases make 
it clear that the Court, because the Legislature had not done so, 
adopted a rule of evidence which the Court thought rey Yet 
in California rules of evidence are properly established by the 
Legislature, The function of the Courts is to interpret the 
statutes containing such rules, not to make new rules to their 


' Liking. 




















Yet here the Court usurped the functions of the Legislature 
and. itself made the rule, because, as the Court stated: 
"The constitutional provisions themselves do not ex- 
pressly answer the question whether: evidence obtained in 
- violation thereof is admissible in criminal cases. Neither 


Congress nor the Legislature has. given..an.answer, " 


Obviously, if it isa matter about which Congress or the Legislature 
could give-the answer, then it is a legislative matter. It. is a 
dangerous precedent for the Supreme Court by judicial fiat to make 
‘legislation which it thinks advisable, although the Legislature has 


.hot seen fit to enact such legislation. 


And listen to this statement by the Supreme Court: 
"The exclusionary fale is not an ‘essential element! of 

the right of privacy guaranteed by the Fourth Amendment, but 

simply a means of enforcing that right ig, Jas 
Undoubtedly the majority of people are of the opinion that "enforcement" 
is the function of the executive. 

It is no answer to say that the Court was in favor of the legisia- 
tive rule it adopted, and that it was dissatisfied with the "enforcement" 
of existing law. The principle of the separation of powers is the most 
fundamental in our constitutional structure. Our government is one of 


checks and balances, 





That you may be in favor of the results accomplished by this particu- 
lar usurpation of power is immaterial. ‘The danger of the precedent is 


just as great. 


We have heard that this exercise of legislative powers by the Court, 
to fill a vacuum left by the Legislature's failure to act, was neces- 
sary to prevent California's becoming ‘a police state. I submit 


that a police state is one in which a small group has gathered into 
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its own hands all of the executive, the legislative-and the judicial 
power, And I submit to you that a police state is net set up by 
police officers, The danger of a police state in this country, if 
there is a-danger, lies more in making police officers powerless to 
prevent the seizure of all power--executive, legislative and judicial-- 
by the type of criminally-minded men who have erected police states in 
other parts of the world. | 

A third point which we urged is that the Cahan and Berger 
decisions will create a chaos of uncertainty and confusion in law en- 
forcement. pot 

The Supreme Court certainly had no intention or desire to 

create what is now called the "Cahan chaos", In fact, in the view 
of the four Justices who constituted the majority, it was opening 
"the door to the development of workable rules governing searches 


and seizures and the issuance of warrants". 
But how is confusion to be avoided while the "workable rules" 


are being developed? 
The three Justices who dissented had this to say: 

' "The majority does not suggest what these ‘workable rules! 
may be, nor how ‘confusion! may be avoided. Neither the fed- 
eral courts nor the few states which adopted the exclusionary 
rule have apparently found a satisfactory solution to this 
problem of developing ‘workable rules’ and it seems impossible 
to contemplate the possibility that this court can develop a 
satisfactory solution. At best, this court would have to work 
out such rules im piecemeal fashion as each case might come 
before it. In the meantime, what rules are to guide our trial 


courts in the handling of their problems?" 
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And I might add, "What shall I tell our Police Department? How 
ean I properly advise our officers so that they can conduct 
themsélves in accordance with rules not yet developed?" _ 
We cannot’ rely on™ the federal rule, changeable as are the © 
. decisions under it, as the California Supreme Court stated it was 
not bound by and need not follow those decisions. _ 
Indeed, the California rule apparently goes~far beyond the 
federal rule, as-the federal rule would not-have freed Cahan. 
Im the dissenting opinion it is further stated: 
“cooco this Court, by the sweeping repudiation of its 
“past decisions, launches’ the administration of justice 
upon an uncharted course which the trial courts will 
find great difficulty in following." 
The correctness of this prophecy is shown by a preliminary survey 
of trial court decisions. It is apparent that many startling 
courses are being set. 
For example: A reliable informant took a police officer to 
a certain address and stated, "They are peddling narcotics like 
“they “have @ license, and I scored for 2 cans." ‘The officer 
knocked. The door was partially opened by a man who attempted to 
slam-it-when“the-offiver-identified himself, ~The-officer made a 
forced-entry and seized-a supply “of marijuana . “fhedefendant - 
freely confessed possession and sales. The trial court dismissed 
the case. 
In another case, two officers investigating narcotics ac- 
costed a suspect in the hallway of an apartment house. The suspect 
popped an object in his mouth, and ran. A struggle ensued, the 


officers held the suspect's jaws, and removed a package containing 
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36 capsules of heroin. “fhe suspect pleaded “guilty toa narcotics 


‘charge-but“his “plea was set -aside-and the case was dismissed. 


* Incidentally,” had. “the: officer permitted’ the: ‘defendant to- 


swallow” the heroin it’ would have been’ a fatat-dose, so by saving 


the dope peddler's life the officer violated his constitutional 
rights. . 


In yet another case, an officer, pursuant to certain informa- 


tion; went ‘to-am-address, A-person‘onthe-front porch” stated that 


he had just bought marijuana froma man inside the-house; . The 


officer; while’ knocking on the door, observed’ a “mam running into 
‘the kitchen. “The officer forced-entry and-arrested the man. One 


hundred and five grams of marijuana were recovered from-a closet 


in the kitchen. This man confessed being a dope peddler, The 
trial court found him not guilty upon the basis of the Cahan de- 
cision. - 


Here; as in all cases where the trial ends in finding the 


defendant not guilty; the Supreme Court will never have-an oppor~ 


tunity to formulate the "workable rules"forecast bythe majority, 
because the prosecution” cannot appeal a "notguilty" decision. — 


‘Another case was “dismissed” ‘because the ‘officers’ did™ not” 


“‘knoek* and” “ATHTOUNCE™ Who | “they” were before’ “making” an- entry” ‘to-a place 


where-a” ‘Tetony was™in’ process” of being” ‘committed, 


“In-yet another’ case av-defendant had entered a- aera plea 


‘prior tothe Cahan decision. After the Cahan decision, when 


appearing for sentence, the defendant was permitted to withdraw 
the plea of guilty, enter a plea of not guilty, and the case was 
then dismissed. 
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 _imstitl another case, -an-informantgave-officers his 
code name~and™the™ phone number ~of a” bookmaker “with -whom-the 
informant’ had-placed bets. The officers then’consulted. with the 
district attorney's office as to~how they~could legally effect 
the arrest of the bookmaker. Im accordance with the advice re- 
seived<-one. crater stationed himself near the entrance. His 
brother officer phoned in a bet from-a vantage’ point where he 
had the premises under observation.’ As he was phoning the bet, 
the officer signaled his partner, who identified himself, 
announced his purpose, and entered. The sole occupant was sie 
prehended in the act of destroying ‘bookmaking paraphernalia. 
The trial court dismissed the case, stating no forced entry was 
legal without a search warrant. 2 | 

Seemingly, some courts assume that the Cahan case holds that 
no entry 1s legal unless made with permission, or pursuant to a 
search warrant. Assuming this to be correct, let us consider its 
impact upon police work. 

A police officer walked towards a young man on the sidewalk. 
Without warning, this man drew a gun and shot the officer to death. 
Other officers started a systematic search to find the killer, 

Some questioned householders, others searched back yards, garages 
and outbuildings. No officer stopped to ask permission. No search 
warrant could have been obtained because the killer could not ‘have 
been identified nor could the property to be searched have been 
designated. The killer was found hiding behind a doghouse on pri- 
vate premises. 

Here a desperate killer was quickly apprehended--but numerous 
entpies on private property wene.mwade without .permission. Should 
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we hereafter order-our police-not to: conduct such an immediate 
search?” : . _ 

Calls reporting prowlers are-received dozens of times every 
day. ‘The neighborhood’ is- searched” and frequently’ a wanted criminal 
is caught or a crime is prevented. Should this practice be 
stopped unless the prowler is: found on the premises of the person 
putting in the complaint, which rarely occurs? | . 

Calls that a neighbor has not been seen or heard from:for 7 
some time are frequent. In investigating, a forced -entry is some- 
times made. Under.these circumstances it is obvious that no search 
warrant could be obtained. Yet murders, suicides and other deaths 
have been discovered in this manner. Shall we now wait until 
stench of the dead body becomes a nuisance which can be abated? 

If. so, what will happen where there is a person helplessly 
sick, én unconscious? 

You say this is different: that such an entry is proper. 
Our friends who rejoice in the Cahan decision, if consistent, 
would disagree. If a forced entry cannot be made when a felony is 
in progress, where is the authority to enter to satisfy a nelghe 
bor's curtosity? 

_ vonsider-one more case. A telephone call was received from 
the mother of a prominent actress. She stated that she had just 
talked with her daughter and. hed concluded that her daughter was 
committing suicide. 

There was no time to verify if the caller was in fact the 
mother, In any event, she could not legally have given permission 
to enter her daughter's home. 
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Officers rushed tothe address given, They knocked but 
' peceived no-answer, An-entry wasforced:.: They found: the Gncgne 
scious form-of the actress. She was rushed to the receiving 
hospital. There, still unconscious, her stomach was pumped. 

Her life was saved. Newspapers headlined the ease. Many 
considered it a fine example of ‘prompt police work, a 

But wait -= under the construction being placed on the Cahan 
ease, we find that our officers were heinous criminals. No crime 
was being committed by the actress or anyone else. But a forced — 
entry was made without permission in a private home -- the sleeping 
quarters of a beautiful woman were invaded. She was carried«:: 
bodily from her own home and subjected to the indignity of having 
her stomach pumped. Yet the United States Supreme Court excoriated 
deputy sheriffs for pumping the stomach of a dope peddler who while 
under arrest swallowed dope to destroy evidence~--in itself an 
illegal act--and freed the peddler. | 

So under the latest decisions, we find that our officers may 


have committed at least the following eranen: 


Burglary (Irvine case) 
Forcible entry 
Kidnapping 

False imprisonment 
Battery 

Speeding 


Rather an imposing list of crimes--and what about the doctor? Well, 


he is probably guilty only of false imprisonment, assault and battery. 
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 So-we-see that’ the most’ disturbing aspect of the: Cahan 

decision is that-tt-1s~interpreted-to-prohibit police work which 
is necessary if we-are~to-have effective law-enforcement. 

At ‘the least, it adds further confusion and uncertainty in 
the field of arrest, search and seizure. BS fe Pet 

If police officers ave to act effectively and aggressively. 
in preventing crime and apprehending criminals, fnes ast know 
with reasonable certainty as to what should be done, and 
what should not be ‘done, in the performance of their duties. 
To tell them this will be decided upon an ex post facto basis is 
small help and no confort, in view of the astounding fluctuation 
and division in court. decisions. | 

Reference to search and seizure cases of the United States | 
Supreme Court reveals a striking situation: | | 
For example: | 


Olmstead v. U.S. (1928) 5 to 4, each dissenter announcing 
_' hig reasons in 4 separate dissents. 


Goldstein v. U.S. (1942) 5 to 3, one not participating * < 


Goldman v. U.S. (1942) 5 to 3, one not participating. 
The dissenters announcing their 
reasons in 2 separate opinions. - 


Wolf v. Colorado (1949) 6 to 3, one of the majority 
es Co —astetping- his reasons tm .a: ‘separate 
“opinion; the dissenters’ announc- 
ing their reasons in 3 i a 
~opinions. . 


Brinegar v. U. S. (1949) 6 to 3, one of the majority 


. stating his reasons in a 
i separate opinion. 
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mash coming from a building. 
‘still in operation.,: 
and seized the still. 








Stefannelt-v. Minard (1951) 


On Lee v. U. S. (1952) 


Irvine v. California (1954) 


Consider the Trupiano case. 


search warrant. 





FE -beres ee ‘or ‘the ma jority 
- soncurred: in ah opinion — 
‘“based'on reasoning separate 


from the majority 


5 to 4; each dissenter gave 
his separate reasons in a 
separate opinion, and; -as if 
that were not-enough, one — 
dissenter also concurred with 
one other dissenter. : 


5 to 4: one of the majority 
gave his reasons in a separe- 
ate opinion; the dissenters 
could not agree either and 
split upon their reasoning 
into two separate opinions. 
This decision is more prop- 
erly characterized as a 
4.]-2-2-decision, than a 

5-4 decision. 


A federal agent, present with 
the consent of the property owner, noticed the odor of fermenting 
On moving closer he saw an illicit 
He entered, placed the defendant under arrest 
In a5 to 4 decision the court held that the 


evidence obtained should have been suspressed because there was. no 


‘The enduring certainty of the law there announced guided our 


expressly overruled the Trupiano case, 
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law enforcement officials for the “lengthy period of ‘some twenty 


months when the court in the Re ponte case, by a5 to 3 decision, 











“When the- highest court in the land tells. the law.enforcement 
officer’ now its 5 to 4 this way and now its 5 to 4 that way, is 
‘there any wonder that the policeman is perplexed? Should he be 
unwise enough to make a decision that a particular seizure would 
be illegal, whereas only 4 of the 9 Supreme Court Justices would 
have. Later concurred with him, he has failed to perform his statu- 
tory and sworn duty of apprehending’ criminals’ and preventing crime. 
He may thereby be subject to both criminal prosecution and disciplinary 
-aetion for failure to do his duty. 

- But on the other hand, if~he should decide to make a-seizure, 
and only 4 of the Justices should later agree that it was a reason- 
able seigure, and the other 5 should hold it unreasonable, then the 
officer is viciously attacked, maligned and castigated for his hobnail 
boot technique, and ‘likewise may be subject to both criminal prosecu- 
tion and disciplinary action. All this because he missed by one the 
number of Supreme Court Justices who would agree with his spur-of-the- 
moment judgment. 


But add to this confusion the exclusionary rule and we have 





confusion worse confounded. For now the public is vitally affected. 
‘Suppose the officer makes a search or seizure or is later held 
to be unreasonable - why the dumb cop, with hobnail boot technique, 
whose judgment is so bad that only 4 of the nine members of the Supreme 
Court agree with him, has by his unreasonable search forever granted to 
the criminal immunity from prosecution for his crime, | 
Of course, if the officer is one of our smarter officers whose 
judgment will be backed by 5 of the 9 Justices, then everything is all 
 Pight. | 
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But when’ the supreme Court reverses itself, and a majority 
view. of yesterday; holding a search reasonable when made, becomes 
the minority view before’ the case reaches the court, it is a little 
difficult for even our smartest officers. 

To me 1t seems preposterous that our administration of criminal 
justice is so uncertain and confused, and that a criminal may be 
turned loose, forever freed from naseeutton for his apines peouusé 
a police officer in good faith made a search or seizure held to be 
reasonable by 4 Justices of the Supreme Court, whereas 5 held it to 
‘be unreasonable, Oo 

ee me is our objection to the exclusionary rule, 0 

We strongly feel that the problem created by the uncertainty of = 
what is a reasonable search or seizure should not be permitted to 
destroy the effectiveness of our police force, nor the expeditious 
handling of criminal cases, as is the result of the exclusionary 
rule, 

We have heard that some states have adopted the exclusionary 


rule, What has been their experience? 





In a recent issue of the Journal of Criminal Law, Criminology 
and Police Science, published by the Northwestern University School 
of Law, there appeared an article reviewing the experience in Illinois, 
under the exclusionary rule. First of all, as to the effectiveness 
of the rule in accomplishing the only justification for its existence-- 
that of stopping illegal searches and seizures--it is stated. 

"A study of the records of Branch 27 of the Chicago 

Municipal Court--popularly known as the 'Racket Court! -- 

for the year 1950 indicates that the rule has failed: to 

deter any substantial number of illegal searches. In 


4,673 out of 6,649 cases the legality of the method of 
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obtaining evidence was put in issue by the defendant. In 
4,593 of these cases the court determined that the search 
had in fact been illegal and granted the motion to suppress 
the evidence. No cases were found in which a conviction 
was secured despite the suppression of the evidence." 
In other words, in 69.1% of the cases a motion to suppress the 
evidence was made. In 98.3% of these pase. the motion to suppress 
was. granted. In cases where a motion to suppress was made, it 
was granted in 90.8% of concealed weapon cases and in 100% of 
narcotic cases} 
The article further stated: 
"Prom observations made in the Court, it is obvious 
that the police are aware of the requirements of the 
rule. Indeed, in gambling cases, their testimony seems 
calculated to insure the exclusion of the seized 
evidence .o. " 
and, further: 
"While corruption may be a factor in the type of 
testimony given by the officer, or in inducing him to 
make an illegal raid, rather than a legal one, when 
the ‘heat is on’, it is difficult to prove. It should 
be noted that a police officer may immunize a criminal 
from prosecution by an illegal search, since evidence 
illegally seized may never be used. If the evidence 


illegally seized is the only evidence, the criminal must 


go free." 
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So.it may be-reasonably concluded that the exelusionary rule has 
been. used in Chicago as a means of intentionally granting immun- 
‘ity to criminals. In any event, it has accomplished no purpose | 
beneficial to society. 
And what about the neighboring state of Michigan. 
Don S. Leonard, former commissioner of the Michigan State 
Police and former commissioner of the Detroit Police Department, 
discussing the effect of the exclusionary rule in Michigan, 
recently stated: 
"The exclusionary rule has been in effect since 
the adoption of the State Constitution. Under that 
rule many notorious gangsters and gunmen were freed 
from charges of carrying concealed weapons. The People 
of Michigan became incensed, feeling that constitutional 
guarantees were to protect good citizens, and not to 
cloak dangerous criminals with immunity. The result 
wes that in 1934, the People adopted a constitutional 
amendment which deprived gunmen of such protection by 
providing tnat pistols and weapons seized outside the 
curtilage of a dwelling would be admissible in evidence. 
"Two years ago the People of Michigan, alarmed at 
the increase -in narcotics traffic, passed a similar 
amendment to the Constitution as applied to the seizure 
of narcotics. 
"These two constitutional amendments provided by an 
incensed public have increased the ability of the People 


of Michigan to cope with the criminal army." 
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The police have been criticized because they did certain 
things without search warrants. It is a very strong argument in 
the mind of the uninformed --particularly when the search warrant 
procedure is contrasted to the hobnailed boot. 

The trouble with the whole argument is that it assumes that a 
search warrant could have been obtained, when it could not have 
been, and it assumes that the police arbitrarily barged into a place, 
when in fact they did not. 

Now, why couldn't a sara warrant have been obtained? 

Because our Penal Code states that "a search warrant cannot be 
issued but upon probable cause, supported by affidavit, naming or. 
describing the person, and particularly describing the property and 
the place to be searched." The man making the affidavit must be 
able to describe certain property at a particular place from his 
own knowledge. He must know the property is there. 

That is not the only limitation on search warrants. There is 
no authority for a search warrant to get property which is only 
evidence of a crime, and numerous courts have held invalid search 
warrants which described only evidentiary material. 

One final point should be noted. We have heard of Communist 
brain-washing, of the ‘eontune chamber, and forced confessions. That 
these would be mentioned as support for the exclusionary rule il- 
lustrates how little understood is the true effect of the exclusion- 
ary rule. Comparison has been made between the exclusionary rule 
and certain constitutional guarantees, such as the right to counsel, 
the right to a public and speedy trial, the right to refuse to give 
incriminating testimony. 

All these constitutional guarantees are for the purpose of 
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assuring that the real truth will be ascertained. We all know 
that there is no assurance of the truth of a forced confession. 
Likewise public trials and right to counsel are for the purpose 
of ascertaining the truth--not for the purpose of suppressing the 
truth. 

But at the other extreme the exclusionary rule is made oper- 
ative by a motion to suppress! And what is suppressed? Physical 
evidence, documentary evidence, evidence that is the absolute truth! 

The exclusionary rule is in ‘direct conflict with all our other 
procedures--with all our constitutional safeguards which are design- 
ed to assist in the ascertainment of the truth. Even the most avid 
defender of the exclusionary rule could not be so deluded, or dis- 
honest, as to even suggest that such rule is for the purpose of dis- 
covering and proving the truth. On the contrary, it is used only by 
those who would be destroyed by the truth. 

America and Americans need a reawakening. It 1s not the crim- 
inal who needs protection from the police. It is the law-abiding 
citizen who needs protection from the criminal. 

We must rid ourselves of the fantasy that the police and the 
citizenry are somehow opposed to each other. Ali too often in this 
field we find the problems cast in the form of a war between the 
police and society rather than the true situation of a struggle be- 
tween society and the criminal. We must cast off the childish 
delusion that the problems of modern-day law enforcement are but 
another form of the game of "cops and robbers”. Let us face up to 
the fact that crime is, indeed, a "dirty business", but it is our 
business. We sjuld be thankful that the Belkee are willing to do 
the job of fighting it for us. 
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When they lose a battle, it is our battle. If they lose 
awar, it is our war. ‘The enemy is none the less real because 
he operates singly, or in small groups, nor is the danger less 


great because he-operates under cover. 


The problem is to define the authority of law-enforcement 
officials in terms adequate to their task, without enlaneine such 
power in derogation of legitimate individual liberties. That 
problem needs the application of realism as well as idealism for 


its solution, 
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IN CHAMBERS 
MUNICIPAL COURT 
LOS ANGELES JUDICIAL DISTRICT 
JOHN F. AISO, JUDGE 


January 10, 1956. 


The Hon. A. Allen Smith, 

Chairman, Assembly Judiciary Committee, 
530 W. 6th Street, : 

Los Angeles 14, California. 


. Dear Sirs 


: Thank you for your kind courtesy in inviting 
me to appear before your Committee hearing concerning illegal 
searches and seizures and laws of arrest as affected by the 
exclusion decision of the Cahan case, with special reference 
to enforcement of the law against narcotic offenses. 


Following receipt of your invitation, I have done 
some reading on the subject matter and discussed the problems 
that we judges face in relation to it, with some of my colleagues 
with greater personal experience in the criminal law and criminal 
procedure field. It is our conclusion, after giving the matter 
some thought, that the problem which faces your committee is 
more that affecting law enforcement officers than the judge 
called upon to apply the rule of the Cahan case to the case 
before him. In that phase of the question we defer to the 
experts in the law enforcement field and in view of the galaxy 
of experts scheduled to appear before your committee, we could 
add very little from our experience, As for the legal arguments 
pro and con, they appear in the decisions of the Supreme Court 
themselves. 


It is true that the "about face" exec uted by 
the Supreme Court in the Cahan case did give us a sense of con- 
fusion with reference to the admissibility of evidence in the cases 
filed prior to the anouncement of that rule. It is natural to 
presume, however, that since that rule has been announced very 
few cases flying into the face of that ruling will now be filed 
and come before us. . 


. So far as we as trial court judges are concerned, 
we look to the appellate courts for rules of evidence to be 
applied as well as to the statutes. With reference to the parti- 
cular problem at hand, the Supreme Court does seem to be working 
out the refinements of its ruling. See for instances People v. 
Tarantino, 45 A.C. 6173 People v. Brown, 45 A.C. 666; People v. 
Simon, 45 A.C. 671; People v. Boyles, 45 A.C. 677; People v. 
Michael, 45 A.C. 7763 People v. Martin, 45 A.c. 780; and People 
ve Gorg, 45 A.C. 800, to date. 











ee gees 


It may well be that if the Supreme Court continues 
to hand down decisions which will serve as our guide posts that 
these will be adequate to meet the problem at the trial court 
level. 


But there may be repercussions at the enforcement 
and arresting level of which we may not be aware. But as stated 
before we leave this area for the law enforcement authorities to 
bring to your attention. 


That fact that the decision has given new impetus for 
a re-examination of the laws pertaining to searches, seigures, 
and arrests in the light of modern day conditions, by the legisla= 
ture, courts, law enforcement agencies, and legal scholars is 
something which I think will be of benefit for "ordered freedom" 
in the long run. 


I feel honored to have been invited, but as both my 
legal practice and experience on the bench has not been as ex= 
tensive on the criminal side as it might be, I feel that other 
than what I have set forth above, there is very little that I 
can contribute to the most important work of your committee. 







John F. Aiso. 




















Proposed new sections for Government Codes 


§ 50150. A local agency is responsible for any false arrest, 
false imprisonment, or illegal search or seizure committed by any 
of its officers or employees during the course of his service or 


employment o 


§ 50151. Any person who has been falsely arrested, or falsely 
imprisoned, or whose person or premises have been illegally searched 
by any officer or employee of any lecal agency acting during the course 
of his service or employment may bring an action against the local 
agency employing such officer or employee and may recover his actual 
damages and [$500] [$750] [$1,000] in addition thereto. 


§ 50152. Such actions shall be tried in the county where the 
arrest, imprisonment, or search occurred and shall be commenced within 
six months after the commission of the act complained of. No claim 


need be filed with the local agency prior to bringing suite 


(Cf. Gov. Code §§ 50140-50142. Local agency is defined in Gov. C. 
section 50001 to mean county, city, or city and countya] 
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IN CHAMBERS 
MUNICIPAL COURT 
LOS ANGELES JUDICIAL DISTRICT 
VERNON W. HUNT, JUDGE 


January 6, 1956 


Hon. H. Allen Smith 

Member of Assembly, Forty-Third District 
400 Security Title Insurance Building 
530 West Sixth Street ; 

Los Angeles 14, California 


Dear Mr. Smiths 


I find that we have such a heavy calendar in the 
felony preliminary court in which I am now presiding that it 
will be impossible for me to leave the court for the purpose 
of attending the hearings on January 11 and 12, but it occurs 
to me that your purposes might be just as well served if I 
would set forth in writing my analysis of the problem which 
the committee is to consider. ' 


By its decision in the Cahan case, the Supreme Court 
of this state has taken the "hint" of the United States 
Supreme Court in the case of Irvine v. California (347-U-5S. 
128) and has not only "reconsidered" the "evidentiary rules" 
of our state courts but has expressly overruled all previous 
cases on the subject and has now laid down a new rule of evi- 
dence which is designed by our Supreme Court to enforce the 
right of privacy guaranteed by the Fourth Amendment. The 
Supreme Court expressly and emphatically states that "the con- 
tention that unreasonable searches and seizures are justified 
by the necessity of bringing criminals to justice cannot be 
accepted" and that such a contention "is not properly directed 
at the exclusionary rule, but at the constitutional provisions 
themselves." (Reople..v....Cahan,—sA--Cale-20d-A3A5ab-pages-A38- 
and.449«) Therefore, the Supreme Court has spoken, and the 
matter is settled, unless the voters at some time in the future 
see fit to change the rule by amending our State Constitution 
accordingly. It is possible that even such an amendment would 
not operate to change the rule, because the Fourth and Four- 
teenth Amendments to the United States Constitution would still 
be in existence, and the United States Supreme Court hes indi- 
cated rather strongly that if the states do not take suitable 
steps to deter officers from making unreasonable searches and 
seizures, that court may take steps to enforce the guarantees 
of the Fourth Amendment against the states through the Due 
Process Clause of the Fourteenth Amendment. {irvine=v% 
California, 347 U.S..d1283.:Wolf-vsrColoradd, 338°UsSs*252) 




















Hon. H. Allen Smith - 2 January 6, 1956 


In the closing paragraph of its opinion in the 
Cahan case, the Supreme Court stated that the adoption of 
this new exclusionary rule "opens the door to the develop- 
ment of workable rules governing searches and seizures and 
the issuance of warrants that will protect both the rights 
guaranteed by the constitutional provisions and the interest 
of society in the suppression of crime." Such rules are now 
being developed by the Supreme Court and the District Courts 
of Appeal, and I believe that this method of solving the 
problem is preferable to an attempt to solve it by legisla- 
tion or by an attempt to amend the State Constitution, for 
the reasons above stated. 


Trusting that this analysis of the matter may be of 
some value to the committee, and assuring you that if the 
committee especially desires my personal appearance at any of 
the hearings I shall be glad to co-operate, I remain 

f{ Lhoarostee } 


Respectfully yours, 


BP os. 
iy ie “Zl: 
L pr Oe Ae 
| IANA e a“ 
Vernon W. Hunt 
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SUPERIOR COURT 
MILTON D. SAPIRO, JUDGE 
SAN FRANCISCO 
CALIFORNIA 


December 29, 1955 


Honorable H. Allen Smith, 
Chairman, Assembly Judiciary Committee, 
OO Security Title Insurance Bldg., 
530 West Sixth Street, 

Los Angeles 1, California. 


Dear Mr. Smith: __ a 


I am sorry that I will be unable to attend 
the hearing of your committee to be held on January 


llth and 12th. ee 


‘mma 


I do believe that remedial legislation 
should be introduced to offset the recent decisions of 
the Supreme Court that have so handicapped the securing 
of evidence in reference to persons who are committing 
crimes. a 


I do not think the police department should 
be confined to horse and buggy methods in an electronic 
age. There must be some way of permitting them to use 
modern devices without the invasion of a person's 
constitutional rights. No one has a constitutional 
right to commit a crime and law enforcement officials 
should have the opportunity of using modern means of 
detection and the law should grant,such rights to them. 
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Statement of Sheriff E. W. Biscailug before "HEARING OF THER 





ASSEMBLY JUDICIARY SUBCOMMITTER ON ILLEGAL SEARCHES, SEIZURES, 


AND THE: LAWS OF ARREST", 





Hon, H. Allen Smith, Chairman 

DATE: January 12, 1956 

TIME:; 10230 A.M. 

PLACE: Main Auditorium, L.AoP,D,, Administration Building 


This Assembly Judiciary Subcommittee is performing a 
great public service in conducting an inquiry into the matter 
of illegal searches, seizures and the laws of arrest, The facts 
secured by this body will be of great material assistance in its 
deliberations and recommendations in Sacramento. I am sure that 
this Subcommittee will be better prepared to meet its responsi- 
bility of protecting both the rights guaranteed by constitutional 
provisions, as well as the vital interest of the people in 
effectively suppressing crime. 

Follewing the application of the exclusionary rule by 
the California Supreme Court, I issued the following directive 
to the Sheriff's personnels 

Quote ~- Attention is hereby called to recent rulings 

of the Supreme Court of California in the eases of 

People vs. Charles H. Cahan and People vs, Alfred 

Berger, whptein. evidence introduced by police officers 

was found to have been unlawfully secured, Copies of 


these rulings, together with copies of dissenting 

















ale 


opinions, are being supplied to all commanding officers 

and unit heads, All employees of this Department are 

admonished to note and heed the import of these 
decisions, especially so as they apply to normal 
conduct of employee's duties. Every effort will be 

made by operating personnel to adhere closely to a 

policy of securing evidence only through proper and 

lawful methods, and with due regard for all pertinent 
decisions of the United States Supreme Court, the 

California Supreme Court, and Federal and State 

statutes - Unquote, 

Following the Cahan decision, we experienced a period 
of uncertainty throughout the department while we analyzed the 
implications in this case, First, we recognized that it was 
reflected in matters relating to preliminary investigations of 


suspicious persons and cars by the patrolling radio car deputies. 


Secondly, a decrease of activity was more readily 
observed in arrests of illegal bookmakers and persons unlawfully 
in the possession of narcotic drugs, 

We held conferences with our staff officers and line 
unit commanders wherein we attempted to develop positive courses 
of action which would enable us to carry on with our work. 

Some 30 days after the Cahan decision, there was an 
upswing - in the direction of normalcy - of arrests in illegal 


bookmaking and narcotic possession cases, However, there have 

















ae 
been numerous instances - especially in narcotic possession 
cases - vhere narcotic officers, pacauss of the uncertainty | 
in establishing probable cause or lacking specific and detailed 
information, sincerely believed they were not in a tenable 
position to make an arrest. Unfortunately, until the matter at 
hand is clarified, such a condition will continue to affect the 
officer, 
_ The general rule that a reasonable search may follow 4. 
lawful arrest is now lent emphasis under the exclusionary: rule, 
The laws pertaining to arrest, search and seizure were enacted — 
in 1872, with pertinent statutes not having been materially 
altered since then. | . 

Now, more than ever, it becomes hecessary to carefully 
review and compare the case law pertaining to arrest, search | 
and seizure in order to fulfill our obligations as peace officers, 
At the same time, it would be wholly unrealistic to expect the 
officer dn the field to make split-second decisions on the 
premise that he have at his fingertips the many court decisions 
that materially affect such matters as arrest, search and seizure. 

We well recognize that conditions have changed, in fact 
many words have changed in meaning .and in their everyday use, 
Science and technology have dramatically altered and changed our 
very culture and way of life. | . 

Accordingly, the peace officer must be properly informed 
in order to continue to protect constitutional guarantees, and to 


effectively keep pace with modern requirements of law enforcement. 
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He therefore has need to be provided with rules relating to 
arrest, search, and seizure, along constitutional lines, that 
are certain, simple, and adequate. 

Relative to the waiver of the exclusionary rule, so 
far as it applies to narcotics, I am favorably inclined. Yet 
consideration should also be given to its application in such 
major crimes as murder, kidnapping and extortion. 

| As to specific recommendations, may I make this state-~ 
ments | 

There are numerous sections of the Penal Code, which 
apply to arrests, search, and seizure. A comprehensive study 
should be made to simplify and modernize these laws. Inasmuch 
as law| enforcement officers, prosecutors, and members of the 
judiciary are vitally concerned in the administration of 
criminal justice, I urgently recommend, that such a deliberate 
and comprehensive study, be the combined efforts of law enforce- 


ment officers, prosecutors and members of the judiciary. 











January G, 1956 


To; C, EB, PERXINS, City Menaver 


From:* C, KR, EGCERS, Chief of Police 


SUBJECT; Monthly Report for Division of 
Police for month of December, 1955 


Our Statistical Report for this month also includes some togals for the 
year. In most respects the yearly comparisons are very gretifying; however, 
some sobering trends did appeer during the months of November and December; 


TEIS NOV THIS YRAR LAST YEAR 
! woNTH igs TO DATE TO DATE 
Reports received . 1,28) 1,076 12,595 12,966 
Peayes 1¢ 2 ; : 
Major Offenses 20 156 2,017 2,00 
Pages 3 to 5 : 
Checks submitted ; 
.Page 5 - & 130 ae 50 
Prisoners Confined 
Paga 8 7 157 151 1,752 1,725 
Traffic Collisions ° 
Peges © = LI] ; 
Personal Cesualty ho 37 ROH ho 
Property Lemage 225 1¢0 2, 02h; 1,879 
Traffic Arrests | 
Pare ° ; ; 
Koving 1,063 86 16 ,L77 13,che 
Nonemoving 1,885 1,30 20,609 15,3278 
Juvenile Delinquency se 


Cases handled © 51 35 325 537 
Page 12 


On the whole these figures speak for themselves, but some comments are in 

order, There is a slight decrease in the number of reports of all types re- . 
coived durlng tho years; however, during the last two months business hes picked 
up. There was a very smell increase in this cetegory during Rovember and-a much 
larger increase in December, This part of the report, indieates the overall work- 
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C, E, PERKINS ~ Tage 2 ~ January ¢, 1956 


loed of the Department, and it must be remembered the time taken to investi- 
gate end report the instances enumerated here, teke time away from any 
weventive patroling which must be done. 


The samo thing is true in the classification under the heading of “Major 
Offenses", Following is a complete breakdown of the offenses included in 
this clessification: 4 ‘ 

THIS SAME MO TOTAL THIS TOTAL LAST 


OFFER SE, MONTH LAST YR YR TO DATE YR TO DATE 
Murder 0 0. 1 2 
Nenslaughter @) 9) 2 2 
Rape , 6) fe) 2 9) 
Robbery 8 § 38 hye 
Acgrsvated Assault 0 0 11 io 
Burglary a7 26 e 5e5 
Lerceny over 850 2e 16 elie ely 
Larceny under $50 — Ue 105 1,155- 1,075 
tuto Theft 50 3 wh cppektl 
Totel “eo 156 2,0 2, 0h 


This breakdown shows 7? robberies committed in Glendale in 195), 38 committed 
in 1955, a decrease of a little better then 19%, 


In 195) there were 525 burglaries committed with only 422 in. 1955, a decrease 
of 196%; however, in November of 1955 there were le burglaries committed 
against 16 in November 1951, end 37 committed in December of 1955 ageinst 26 
in December, 1954, This is one of those sobering trends I mentioned earlior 
in the report. 


Traffic collisions were made a subject of a spe cial ‘report on January 3rd, 1056. 
This report contained all of the infomation on this subject up until this time. 


Ne show e very healthy increase in number of arrests made for traffic violations, 

both moving and non-moving. I do not believe that we have yet reached the satura- 
tion point in this field but we are fast approaching it, especially in the moving 

violations. 


Our Juvenile Nelinguency pleture is somewhat better than a year ago with a de- 
erease of 6% in the cases handled over the entire year; on the other hend cur 
figures szain show on, increase in the months of November end Decomber over tho. 
same months of last year, Another interesting factor in this classification is 
thet 2" of the cases hendled during the year were non-resident children, During 


the month of December, 17.6% of the ones handled were non-resident, 


This report is not intended to take the plece of the full annual report which will 
be forthcomins in severel waeks, 
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of 


“Chief of Police” 


CRE/rel, 
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PRESENTATION BY ROGER ARNEBERGH, 

CITY ATTORNEY, CITY OF LOS ANGELES, 

AT HEARING OF ASSEMBLY JUDICIARY 

SUBCOMMITTEE ON ILLEGAL SEARCHES, 

SEIZURES AND THE LAWS OF ARREST, 

HELD IN LOS ANGELES, CALIFORNIA, 
JANUARY 11-12, 1956 


a 
Mr, Chairman and Members. Of the Committee: rs 


My name is: Roger’ ‘Arnebergh. AL am the EY attorney of the 


-City of Los Angeles. I have prepared a short, ee shaeh a 


would like to “pead and then’ present to the « ‘Committee. Lt, 
after: I. Kee Rene Puce 7: ‘any member of the’ Committee should wish 
to sa aire tig i will be pleased cor nawen them. 

In my capacity as City Attorney, I have a great personal 
and professional interest in the subject of your investigation. 
As a citizen, I am interested because the security of citizens 
is involved. As a lawyer, I am interested because the adminis-~- 
tration of justice is involved. As the public official who is 
charged with the prosecution of all misdemeanors committed 
within the City, and who has the responsibility of being the 
legal adviser to the Los Angeles Police Department, I have a 
very special interest and the advantage of a greater opportunity 
for knowledge of all the aspects of the problem here presented 
than do most citizens and most lawyers. In making this state- 
ment to you today, I have carefully weighed the problem from 
all these points of view, and I submit this to you for considera- 
tion. 

You gentlemen are familiar with the nature and operation of 


the so-called "exclusionary rule" of evidence. I am sure that 
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you have read or heard comments which praise it as being the 
bulwark of society against a police state. In the mouths of some 
of its advocates it has already achieved equal standing with the 
rule that does not permit an extorted confession to be used; with 
the-right to counsel, the right to a speedy and public trial, and 
the privilege against self-incrimination. But never yet have I 
heard one of these advocates carry their enthusiasm one-step 
further and admit the effect of the exclusionary rule as com- 
pared to the effect of these other principles. 

These precious legal principles of our heritage, history 
shows, have their roots in the desire of our ancestors to insure 
that the TRUTH will be known. Confessions obtained by force or 
undue duress were barred because there was no certainty that a 
confession made under such conditions was true. Prisoners sub- 
jected to either physical torture or"brain washing" can readily be 
induced to confess to crimes which they did not commit. Likewise, 
the right to counsel, the privilege against self-incrimination, 
even the rule that a wife cannot testify against her. husband, have 
historical roots in the efforts by men for means of guaranteeing 
that the TRUTH will be known. 

But now comes the exclusionary rule -- and this is the fact 
which I said advocates of the rule refuse to recognize -=- for the 
first time in our history we have a rule of evidence which is 
designed to SUPPRESS THE TRUTH instead of reveal it. And when I 
speak of the truth which is suppressed, I mean physical evidence, 
the documents, the tools, the weapons, the narcotics, the counter- 
feit money, the evidence that, whether it proves guilt or inno- 


cence, can be felt, measured, tested, It is the best evidence, 














the most reliable evidence, many times indispensable evidence the 
absence of which means that the known criminal must be set free, 
and yet such evidence is excluded, thereby suppressing the truth. 

It is indeed a strange paradox that the so-called exclu- 
sionary rule, creating an entirely new policy for California 
courts in the administration of criminal law, should have its in- 
ception in the courts. Traditionally, and under our constitutional 
form of government with its separation of powers, it would appear 
to be more properly within the province of the Legislature to 
determine whether or not such policy should be adopted in 
California. Yet here we have the basic constitutional provision 
providing for a separation of powers infringed upon by the courts 
in their effort to prevent by this very indirect method alleged 
infringemert upon other constitutional provisions. 

To exempt known criminals from punishment as a means of keep- 
ing police from being over-zealous in their efforts to prevent 
crime and apprehend criminals is indeed a strange procedure and 
one fraught with grave dangers for society. It certainly is a 
policy which should have had the benefit of legislative debate and 
consideration before becoming the law of this state. It is my 
considered opinion that had the exclusionary rule been subjected 
to the scrutiny of the legislative procedure it would never have 
been adopted as the law in California. It would also strongly 
appear that unless the Legislature is willing to abdicate its 
legislative functions it will repeal, or at the very least modify 
the exclusionary rule as adopted by the courts. For if your study 
convinces the Legislature that the intangible and illusionary 


"benefits" of the exclusionary rule are outweighed by the very 
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tangible and clearly visible detriment suffered by society as a 
result of such rule, it is in the power of the Legislature to 
change the law} + \ 

While I am not now prepared to make specific recommendations 
for changes in the law at this time, I am a member of the 
Attorney General's Committee to study a revision of the law of 
arrest and the law of search and seizure in this state where 
these matters are receiving careful consideration. When the work 
of our Committee is completed, we hope to give you a draft of 
legislation that will be a substantial improvement over existing 
law, both by preserving the rights of individuals and by further- 
ing the ability of 20th century society to protect itself from 
20th century crime. 

Van The great difficulty with our existing law of arrest and 
search, as I see it, is the fact that they were drawn to fit a 
different age. The "hue and ery" and the Bow Street Runners may 
have been adequate for the 18th century; the California law of 
arrest may have been adequate for the 19th century; but in the 
field of protecting society from the criminals within it, there is 
no logic whatever to the phrase that what was good enough for our 
forefathers is good enough for us. 

Take, for example, a 20th century crime that was committed 
partly here in Los Angeles, and ask yourselves if 19th century law 
enforcement methods are suited for its detection, let alone its 
prevention: A criminal alien who was deported to Europe sneaked 
back into this country by way of Canada. While in Canada he in- 
curred the enmity of former associates in New York. He fled 


first to Detroit, then to Los Angeles. His enemies followed him. 














When they located him, a gun was stolen from the New York water- 
front; it was handed to another man at a New Jersey airport and 
flown to Los Angeles. “One killer was already in Los Angeles, 
another was flown in from Seattle. The killers lay in wait, 
killed their former friend, fled in a car which had been stolen 
earlier that day especially for the getaway, transferred to another 
ear, drove north and in a matter of hours they were several 
hundred miles away. That crime occurred in Los Angeles. When our 
law of arrest was written, Jules Verne was probably one of the 

few men alive who had the imagination to conceive of that kind of 
crime, and certainly they could not have been expected to draft 

a law of arrest that would give society the tools to prevent the 
occurrence of that kind of crime, or even to detect its perpe- 
trators. 

Now, I have said that I had no specific recommendations to 
bring you until the Attorney General's Committee has completed 
its work. I can tell you, however, that as far as I personally 
am concerned I intend to urge most strenuously that the Committee, 
at the very least, recommend modification of the exclusionary rule 
to the extent that it has been modified in Michigan -- that is, in 
the fields of narcotics and dangerous weapons. 

ae was proved in Michigan, in these fields the benefits to 
society resulting from such an amendment so vastly outweigh the 
purely speculative benefits of the sechastenacy rule that, in my 
opinion, it is dangerous to'do anything less. Narcotics and 
dangerous weapons violations .are pad enough in themselves, but 
the greatest danger to society lies in the fact that narcotics 


and weapons are breeders of crime. While we cannot, and do not, 




















condone in principle the violation of constitutional rights by 
police officers, I see no reason why society should have turned 
loose upon it a known criminal carrying a gun, or a dope peddiler 
caught with heroin on his person, merely because some court subse- 
quently holds that the officer, exercising his best split-second 
judgment in the emergency with which he was confronted, sotea 
differently than the court, in the quiet of its judicial chambers 
_and after deliberating upon the matter for weeks or even months, 
decided fie noua have acted. And, remember, an officer must act 
immediately in many cases, for example, when apprehending a dope 
peddler. After all, evidence of dope peddling can be destroyed 
as quickly as a toilet can be flushed -- and -in many cases it has 
been destroyed in that manner. 

Narcotics and illegal carrying of weapons are the fields in 
which police. work can be most effective in crime prevention. And 
though crime prevention is not spectacular and seldom makes head- 
lines, it is my belief that long-range reduction in the crime 
rate will be due more to crime prevention than crime detection. 
It 1s more important to prevent the commission of a crime than to 
punish the perpetrator of the crime. All will agree that it is 
far better to prevent ten murders than it is to catch, convict 
and execute ten murderers. Yet euis present laws, as now inter- 
preted by the courts, greatly handicap the work of our police 
officers in their efforts to prevent crime, as well as hindering 
their efforts to apprehend criminals. 

Narcotics, of course,are che most spectacular problem, and 
the most fruitful field for crime prevention. It has been 


reliably estimated that narcotics are involved in approximately 
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50%. of all crimes that are committed. The crimes are-committed 
under the influence of narcotics, or are committed inorder to 
get money to buy narcotics. Every user is a potential pusher. 
Most users, sooner or later, resort to criminal activities in 
order to support their habits, and the worse their addiction, 
the more-desperate their activities become. Their crimes run 
from petty theft to murder, with prostitution, particularly 
among girls and young women, being among the most prevalent and 
the most tragic. We find that narcotic pushers and users are 
frequently among our most cunning and most vicious cases because 
their unsatisfied cravings make them desperate. 

Anything that can be done to control the narcotic traffic 
is crime prevention of the most effective kind. The prevention 
of one person from becoming a user is literally the prevention 
of hundreds of potential crimes. In fact, to prevent narcotics 
from reaching users can literally save lives. Only last month 
the newspapers carried the story of a man found dead in San 
Diego from an overdose of narcotics. Ironically, he would 
probably be alive today had it not been for the fact that in the 
month of May he was freed from a narcotics charge on the ground 
that the evidence against him had been illegally obtained. Did 
he -- or society -- benefit from the application of the “exclu- 
sionary rule" in this case? 

The loss to society in money and tangible property attrib- 
utable to the narcotics trade is staggering enough; but the loss 
in human misery, degredation and disease is incalculable. In | 
‘this field, and in the field of dangerous weapons, it can be 


demonstrated most graphically how dangerous it is to compromise 
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with, to suppress, to exclude the TRUTH ! 

In considering the advisability of eliminating the so-called 
exclusionary rule, it should be emphasized that what is and what 
is not a reasonable search or seizure is not an absolute. It is 
not simply a matter of a police officer's doing that which he 
knows to be wrong that results in the application of the exclu- 
sionary rule. The courts themselves have no uniformity of opinion 
as to what is and what is not an illegal search or seizure. In 
fact, there is an astonishing fluctuation and division in court 
decisions. For example, reference to search and seizure cases 
of the United States Supreme Court reveals a striking situation: 


For example: 


Olmstead v. U. S. (1928) Theres «5 to 4, each dissenter announc- 


ing his reasons in 4 elie tee ay Oe a 


dissents <7 LOW, 
ttt, 2 all, alae) neeetmraLllo ° 


y- Goldstein v. U. S. (1942) 5 to 3, oneynot participating 
. # = yaretetue 
Goldman v. U. S. (1942) 5 to 35? one Joe participating; 


the dissenters announcing 

their reasons in 2 separate 

opinions . a ' , 
ant Tt, bod) youd Toi ity Ba Uf §. Sugesgue 


separate opinion: the dissenters ““ 
announcing their neaggne—in 3 

oS i 
separate opinions 


fetrcere sty ect 
Brinegar v. U. S. (1949) 6.6 3y One_of the-majority ©» 
stating his-reasons tn—a_separ- 
ate-opinion . 
PLA . 
Stefanneli v. Minard (1951) 7 to 24 two.of the majority con- 
. curred in an opinton~based on 
reasoning~Separate from thé- 
majority - » 


fz pee 
On Lee v. U. S. (1952) 5 to 4f"each dissenter gave his 
separate, reaSons_in-a separate 
opinion, and as-if that were not 
enough , one dissenter also-eon- 
curred-With one other dissenter. 
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jw Wolf v. Colorado (1949) jh uws6 to 3,/oene of the ma jority : poeerdalee 
stating his reasons—in a Bm epbley 


seas. | 
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Irvine v. California (1954) 5 to 44 one of the majority gave 


his reasons Ra separate opinion; 
the dissenters could” not agree 


. ee 


either and split upormtheir reason- 


ing into.two separate opinions. 
This-decision is more properly 
characterized as a 4~1-2-2 deci- 
sion, than a 5-4 decision. 

Consider the Trupiano case. A federal agent, present with 
the consent of the property owner, noticed the odor of fermenting 
mash coming from a building. On moving closer he saw an illicit 
Still in operation. He entered, placed the defendant under arrest 
and seized the still. Ina 5 to 4 decision the court held that 
the evidence obtained should have been suppressed because there 
was no search warrant. 

The enduring certainty of the law there announced guided our 
law enforcement officials for the lengthy period of some twenty 
months when the court in the Rabinowitz case, by a 5 to 3 deci- 
sion, expressly overruled the Trupiano case. 

When the highest court in the land tells the law enforcement 
officer now its 5 to 4 this way and now its 5 to 4 that way, is 
there any wonder that the policeman is perplexed? Should he be 
unwise enough to make a decision that a particular seizure would 
be illegal, whereas only 4 of the 9 Supreme Court Justices would 
have leven consurmed with him, he has failed to perform his statu- 
tory and sworn duty of apprehending criminals and preventing 


) 


crime. He may thereby be subject#‘to both criminal prosecution 
and disciplinary action for failure to do his duty. 
But on the other hand, if he should decide to make a seiz- 


ure, and only 4 of the Justices should later agree that it was a 
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reasonable setzure, and the other 5 should hold it unreasonable, 


then the officer is viciously attacked, maligned and castigated, 
and likewise may be subject to both criminal prosecution and 
disciplinary action. All this because he missed by one the 
number of Supreme Court Justices who would agree with his spur- 
of-the-moment judement. 

But add to this confusion the exclusionary rule and we have. . 
confusion worse confounded. For now the public is vitally 
affected. 

Suppose the officer makes a search or seizure which is later 
held to be unreasonable -- why the officer whose judgment is so 
pad that only 4 of the nine members of the Supreme Court agree 
with him, has by his unreasonable search forever granted to the 
criminal immunity from prosecution for Hae crime. . 

Of course, if the officer is one of our smarter officers 
whose judgment will be backed by 5 of the 9 Justices, then every- 
thing is all right. 

But when the Supreme Qurt reverses itself, and a majority. 
view of yesterday, holding a search reasonable when made, becomes 
the minority view before the case reaches the court, it is a 
little difficult for even our smartest officers. 

To me it seems preposterous that our administration of crimi- 
nal justice is so uncertain and confused, and that a criminal may 
be turned loose, forever freed from prosecution for his crime, 
because a police officer in good faith made a search or seizure 
held to be reasonable by 4 Justices of the Supreme Court, whereas 
5 held it to be reasonable. 


Couns CALe 
That, is our/ob jection to the exclusionary rule. 
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The issue is not whether police should violate constitu- 
tional rights, but rather what will be the effect if an action 
taken by them should afterwards be held to be illegal. Shall 
society be punished, the truth suppressed, and criminals freed, 
because of the error of a policeman? 

Certainly the officer should be held accountable if he wil- 
fully violates constitutional rights. But do not free the 
criminal 

If there were more time, I could enlarge upon some of the 
problems that have been brought to our office by reason of the 
exclusionary rule. The Snewers to those problems, I trust, will 
be found in the report of the Attorney General's Committee, and 
I believe it would be more profitable to present these matters 


That 


to you at the-Same time. 
Meanwhile, I thank you for the opportunity of appearing 
before you, and I offer you the cooperation of my office in 


your work. 
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Bookie Case Upset ; 


’ and “unreasonable and ille-| “The arrest for * vagrancy 


. . . : ” 
convicted in Superior Court|@ Vagrant.”* 


' VAGRANCY ARREST -— The Justices concluded they 


_ a restaurant at 236 Townsend| “overzealous law  enforce- 


OT nT ite eo eee hehe By te ee 


PACE6 Tuesday, Oct. 9, 1956 * CCCCA “AY 
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Search Hiegal--- 


of Appeal reversed a book-| later search of his person and 
making conviction here yes- | auto turned up.slips of paper‘ 
terday on the ground Sanjon which bets had been re- 
Francisco police conducted | corded. 


The State District ss a,sa vagrant, and a 


gal” search of* me arene was an obvious subterfuge to 
ant. try: and secure evidence: ‘of: 

In a unanimous ‘opinion bookmaking .. .” the District. 
written by Presiding Justice|Court Justices said. “All that 
Raymond E, Peters the court| appears in the record is that 
also delivered a forthright en-| the police, for-some undis- 
dorsement of the State Su-| closed reason, decided to keep 
preme Court’s bah agajnst use| a certain restaurant ‘and pool 
of illegally obtained. evidence | hall under surveillance. What- 
in trials. : ever that reason may have 

The defendant was Lonzo| been, it certainly was not for 


Wilson who was granted pro-|the purpose of finding evi- 
pation a year ago after being| dence that the cerngene: was 


o’ two count sof bookmaking.} OVERZEALOUS POLICE, 


. Police arrested him outside| had before them a case of! 


street. They had had him un-| ment.” ~ - f 
der surveillance for three} They declared the court], 
weeks, rule against illegal evidence | 

According to the court rec-|“is ‘based on fundamentalé 
ords, Wilson was taken into‘ principles of morality.” - 


eye aN 


boys to San Francisco. 
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examined Dr. Block’s sons in 
the, Summer of 1955 and 
found their physical condition 
“a little below average, but 


‘The: third statement was| not seriously,” : 


from Dr. John F. Carey, a pe- 
diatrician in Joliet, IIL, 








who today. ae : 


The case will continue 
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Defendant was chanced with | conspiring ‘te eneaue 


ain cre ~race bookmaking and related offenses in Violation 


of. Section. 337a of the Penal Code and was convicted. ©. He. 
was granted probation and appealed from the order granting — 
probation and the order.denying his motion for.a new ~ - 


- | trial. | The Supreme Cours, reversed, these orders by a 
4 to A rere ee es: ee 


"Most: ‘of the erie avidende: aiitodiiced” 


lat. the ‘trial .was obtained by police officers in violation 


of the prohibitions against unreasonable search and 


’ seizure in the United States Constitution, (Fourth and . 


Fourteenth Amendments) and the California. Constitution . 
(Art. I, Sec. 19) and state’ and federal. statutes. (Secs. - 


_ 146 and’602, Pens C.3 18 U.S.G.A. Secs. 2h], 2423 42. 
' (ULS8.C.4. Sete. 1983). Some of this evidence was obtained. ; 
_, by installing microphones in certain houses, after- breaking ee 


and. entering, and recording conversations carried: on in 


these houses in nearby garages’ to which wires. from the. 


microphones led., The court’-also stated that. in addition 
"there was'a mass of evidence obtained by numerous forcible: 


. entries and seizures without search’ warrants." Overrtling 

--prior decisions ‘to. the contrary, @s8e, People v. Le Doux, * 
‘155 Cals 535.and.People v. Moyen, 188 Cal. 237, the court. 

‘held. that illegally obtained: evidence -is: inadmissible and” 

it-was on that ground that the: trial. court and ‘rdete 


_ were. maversed. 
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c+, © The court noted that neither the Fourth nor . 

Fifth Amendment bars the admission of. illegally: obtained 
evidence, and that the. federal exclusionary rule isa judi- 

. Clally created rule. Likewise it has been held that: the ~~ 
‘Fourteenth Amendment, in which the prohibition against un- . 
reasonable ‘searches and Seizures is incorporated, does not _ . 
of itself require the exclusion of evidence so obtained. (Wolf’ 
vs Colorado, 338 U.S. 25)... However, the court quoted from — 

_ the majority opinion of the United.States Supreme. Court in 

. Ervine v. California, 347.U.S. 128, as follows: _ 


__. Now. that the Wolf doctrine /the guarantee of 
the Fourth’ Amendment is enforceable against the states 


through the Due Process Clause of the Fourteenth/ is 
' Known to them, state courts may wish further to re-- 
. consider their evidentiary rules. But to. upset 
. State convictions even before the states have_had” © 
. adequate opportunity. to.adopt or reject the /ex~ 
clusionary/ rule would be an unwarranted use of... 
federal power.t (347.U.S. at p..134.) Thus, after. 
states that rely on methods other than the exclu- — 
. Slonary rule to deter, unreasonable searches. and ~~ | 
' seizures have ‘had an-opportunity to reconsider their 
' rules in the light of the Wolf doctrine, the way is. — 
left open for the United States Supreme Court to. 
conclude that if these. other methods are not *con- _ 
sistently enforced! and are therefore not tequally . 
effectivet: (see Wolf v. Colorado, supra, 338 U.S. 
25, 31),*the ‘minimal standards? of due process © 
‘have not been.met." es a Eas 





i The court stated that pursuant to this suggestion 
. it had reconsidered the rule heretofore followed that the un-. 
- constitutional methods by which evidence-is obtained do not , 
affect its admissibility and had carefully weighed. the argu- 
“ments for and against the exclusionary rule. Setting. forth |. . 
-the arguments against. the: exclusionary rule, the court stated | 
it nevertheless reached its conclusion favoring the rule 
"because other remedies. have completely failed to secure com- 
. pliance with the constitutional. provisions on the part of . — 
police officers with the attendant result that the courts 
under the old rule have been constantly required to partici- 
pate. in, and in effect condone, ‘the lawless activities of. law . 


enforcement officers." 


by _° "If those Constitutional guarantees against un- 
reasonable searches and seizures/ were being effectively | 

enforced .by. other means than excluding evidence obtained by 

their violation, a different problem would be presented." 

. But, the court noted, reported cases involving civil actions 

against police officers are rare, and those involving criminal | 


prosecutions against officers are nonexistent...” | 


+ 
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be . The: éourt nee Gg to. ance: a ‘distinction bétwoen . 
- the state acting as- prosecutor and the state acting as- 


. judge, saying ‘that "Courts refuse their aid in civil. cases So. Be 


. to’prevent. the consummation of illegal. schéemes:of private’. 
| litigants :. ... a fortiori, they should not. extend that aid 

- and thereby: -permit the consummation.of illegal. schemes.by . 
the state itself" and adding ‘that "it is morally incongruous 


‘for the state to flout constitutional. rights and at’ the ieee 


time - demand’ that: its citizens. observe. the” law. eS 


bens “The. Noe noted. the argument cae in ‘some. cases” io 
officers have .no choice of securing evidence by legal ‘means . 
-and that in many cases: the criminal will. escape if illegally. 


obtained evidence cannot. be’ used against him. This contention; 


said court, is not. ‘properly directed at the exclusionary rule, 


ae at the constitutional provisions. themselves... . 





ae ae “The. court. ‘vondluded with a ‘statement ‘that’ at was: 
“not, in. egereat. adopting. all details of the federal rule. ; 
and. that. ‘the details: of the rule it had just announced were .. 
oe to be ee out. The court Stated: ae eo ee 


: “mye: are not dinminafur ‘Of the ‘edinterition “that 
ihe federal exclusionary ‘rule. ‘has been arbitrary in’: - . 
'. Lbs: application and has introduced needléss.confusion |. 

- into: the law’ of criminal procedure. -The validity OF kt 
. this:contention need not ‘be considered now. Even if 
- it is assumed that it is: meritorious, ‘it does not . 
follow that. the exclusionary rule. should be. “rejected. 


Ty developing a rule. of” evidence. applicable in 
‘the state courts, this court is not ‘bound by “the. - 
'.decisions that. have applied the federal rule, and - 
if it appears that those decisions have developed. 
neédless refinements and‘distinctions,. this court |. ' 
-néed not follow them.: Similarly, if the federal. 
cases indicate needless limitations on the right.. 
to conduct reasonable. searches and seizures or to 
» “secure warrants, this ‘court is free to reject them. 
' Under these circumstances.the adoption of the ex- 

.. glusionary rule need: not. introduce confusion into 
‘the law of criminal. procedure. -Instead it opens 
the ‘door to the development of workable rules - 

i “governing searches and seizures. andthe issuance’. 

~ of warrants that will protect ‘both the’ rights ° 

‘ “guaranteed by: the constitutional: provisions and... 
_ the interest of. se OGA ony. in A ane EUEP Ele oD of | 
Cede s/ : eae os be ok tc ates 
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ae. The: three dissenting justi¢es:noted that ‘in — ee 
adopting the exclusionary rule the majority was deviating ~ 


from the rule in effect in the great majority of states: : 
and the British. Commonwealths, which rule was supported by... > 


"the majority of the most eminent legal scholars.' They 
indicated. that they thought the criminal sanctions and .. 
civil remedies at present provided by-law are sufficient 


to give the victim of an illegal ‘search or seizure’ adequate 
redress. . . 2 ae FST ye AE FSB 9 Oe gee oe 


and, in addition, the determination of the question whether 
evidence sought to. be introduced had. been illegally obtained 


is often a delicate ‘one, and the determination: often requires 


a lengthy interruption of the trial. ‘In effect, they said, - 


_ the exclusionary rule deprives: society of its remedy.against. 
. one lawbreaker. because he has been pursued by another. ..They | 


quoted: with approval language from the majority. opinion of 
the United States Supreme Court. in- the Irvine case-to' the 
effect that the exclusionary rule was actually only a mild... 


" deterrent tothe commission of illegal searches and seizures. 


The dissenters further asserted'that one virtue of 
the former California rule that could not be denied was its - 
certainty, and that the rule announced by the majority would - 
create great. uncertainty... As the majority had stated that 


"workable" rules were yet tobe worked out, there. wéere,.-in La. 


the meantime, no rules to guide the trial courts. 


The dissenters would.have preferred that- the non- : 


‘exclusionary rule be kept and that. the Legislature, for. 


example, consider the imposition of civil liability for the i 
illegal practices upon the governmental unit employing the 


- offending officer, in addition to the liability now imposed. -| 


upon the officer himself, and that the Legislature consider 
also fixing a minimum amount to. be, recovered as damages in 


rights (Sec. 52, Civ. C.).: 


‘the same manner as in actions for invasion of other civil: . 


“Tn accordance with your requést. we would like to. ~~ 


add a few comments on. the effect of the décision. 


.\ In their opinion the majority quote with approval 


“the statement of Justice Black in his concurring opinion in... 





oo eee The dissenters said that the effect. of the federal. Ee 
exclusionary rule was often to free obviously guilty persons, 


we GOPY 
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| Wolf v. Golorado, cited above, that "the féderal, exclusionary 
Yule is not a command of the’Fourth Amendment but.is a judi- 


cially created rule of evidence which Congress might. negate." 
Elsewhere in this opinion the majority justices say that "It - 


bears emphasis that in the absence ‘of a holding by the United 


States Supreme Court that the due process clause requires 


' exclusion of unconstitutionally obtained evidence, whatever. 


rule we adopt, whether it.excludes or admits the evidence, .-, 
will be a judicially declared rule of evidence." -In the . 
light of these statements it appears. that the Legislature 


- could, if it desired to do 86, override by statute the rule... 


announced in the Cahan case and restore the rule that formerly 
prevailed in this State. However, the Irvine case suggests - 
the possibility that the United States Supreme Court, or even 
the California Supreme Court,.may in the future conclude 


'. that. the guarantee of: due process itself imposes the exclu- — 


sionary rulé on the states. Or, if the Législature favors . | 


‘the exclusion of illégally obtained evidence generally but: 


desires to. provide "workable rules" for application of the:. 


principle it could do so... 


ae The decision would seem to leave. open the possi~ - 
bility that' the Legislature could devise means of discourag- 
ing illegal searches and seizures that’ would beso effective 
as to render the ‘exclusionary’ rule. no longer necessary, | .. 
though now that. the exclusionary rule is in effect in Cali- . 
fornia there might be some difficulty in demonstrating to 
what ‘extent any such statute, rather than the exclusionary 
rule, was deterring the commission of illegal searches and. 


seizures, if the two were in effect concurrently. .. 


. The dissenters suggested as an alternative to. 


the exclusionary. rule the imposition of statutory liability © 


on the governmental unit which employs an officer who makes~ 


-an illegal search or seizure, possibly with. a statutory 


minimum recovery for the aggrieved party... Statements in. 

the majority opinion indicate that the majority justices  — | 
would be: skeptical of thé worth.of such provisions... Thus, _ 
the' majority .quoted with approval from the opinion of- 
dustice Jackson in Irvine v. California, 347 U.S. 128, 

that if-an illegal search or seizure turns up nothing ‘in- . 


, eriminating -the-innocent victim usually does. not care to 
| take. steps which air the fact that be has-been under sus- 
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picion. This suggests the possibility that the court 
might deem the desire to avoid negative publicity a. 
more important factor than the certainty of a money 
recoveryin determining whether a victim. will seek civil 
redress for an. ateeeet ‘search or seizure. 


“Very” truly yours, 


Ralph N. Kleps 
. Legislative Counsel | 


By 5 

Terry L. Baum 
. Deputy 

TLBsbe | oe 
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Proposed new section of Code of Civil Procedure: 


§ 1873: Evidence shall not be excluded in any criminal ‘pzesecu- ”d 


tion merely because it has been obtained in an illegal mammero 
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CALIFORNIA LAw OF ARREST 
Suggested Revision of. (Preliminary Report) 

The problems encountered and the remedies available to 
police officers in California have, in some respects, outrun the 
written law. This is not surprising when it is noted that the 
pertinent statutes have not been dateriaity altered since 1872. 
Sinee then, a number of innovations have had considerable impact on 
the techniques of lawbreaking and law enforcement. Actually, the 
California law of arrest is a good deal older than 1872, since it is 
based. almost completely on provisions of the proposed code of crimi- 
nal procedure reported to the New York legislature in 1850, which, 
in turn, had its roots far back in the common law. what is even 
more significant than the gulf that lies between the arrests of a 
century or two ago and the technologically complicated world of today 
is the emergence, since the days when the rules were being evolved, 
of vastly expanded structures of organized crime on the one hand and 
professional law enforcement agencies on the other, 

The law of arrest by peace officers illustrates the dis- 
erepancy between existing statutes and the developments in case law 
which have attempted to keep pace with the modern requirements of 
law enforcement. The former not only antedates the modern police 
department, but was developed largely during a period when most 
arrests were made by private citizens, when bail for felonies was 
usually unattainable, and when years might pass before the royal 
judges. arrived for a jail delivery. Further, conditions in the 
English jails were then such that a prisoner had an excellent chance 
of dying of disease before trial. Today, with few exceptions, 
arrests are made by police officers, not civilians. Typically, they 
are made without a warrant by officers in patrol cars, often in 
response to requests coming over the police radio, sometimes from 
distant cities. When a citizen is arrested, his probable fate is 
neither bail nor jail, but release after a short detention in a 


police station. As a result of the antiquated statutes the geners1 


en! oo 











public and most law enforcement officers have no readily available 
source of information as to the law of arrest. They are required 

to search the records of reported cases in the State of California 
in order to determine the modern interpretations of the law which 
in some instances affirms and in others modifies or even contradicts 
the language of the statute. It is with a thought of reducing these 
interpretations to codify the law in keeping with requirements of 
modern law enforcement that the following amendments are suggested. 

Such considerations led the Interstate Commission on Crime 
to decide that a study of the law of arrest should be made in ender. 
to determine the possibility of drafting a model act to reconcile 
the law as written with the law as applied. A committee was 
appointed in 1939 and as a result of the combined efforts of judi- 
cial and law enforcement officers, a proposed Uniform Arrest Act 
was devised. In 1941, the Interstate Commission on Crime and the 
International Association of Chiefs of Police approved the general 
principles of the Act. the principles embodied in this model act 
were adopted by the following states, New Hampshire, Fhode Island, 
Delaware, and Massachusetts. In preparing these amendments we have 
patterned them on the Uniform Law of Arrest as well as decisions 
of our appellate courts which have interpreted our present statutes. 

Section 832. Questioning and Detaining Suspects. 

This is a new section incorporating a principle set forth 
in subsection 2 of the Uniform Arrest Law and which right was recog- 
nized as common law and although never incorporated into the statute 
law of California has been enacted in Massachusetts, (Massachusetts 
General Laws, 1932, Chapter 41, Section 98) and: New Hampshire (New 
Hampshire Public Laws, 1936, Chapter 36, Section 12 and New Hamp- 
shire Public Laws, 1941, Chapter 163). In California the right to 
detain without arrest is recognized in the case of Gisske'v. Sanders- 
9 Cal. App. p.- 13 and Pon v. Wittman 147 Cal. 282. The first case 
involved the right of a police officer to stop, question and tae a 


person to the police station for further questioning, under suspi-~ 


Des 




















cious circumstances. The Fon v. Wittman case involved an injunction 
sought to prohibit police officers from questioning persons approach- 
ing a house of prostitution. 

It is to be noted that Penal Code Section 836 does not, 
according to California cases, contain an exclusive list of lawful 
arrests, to wit, People v. Ballen 21 Cal. App. 770, where the court 
stated that although not contained in ay statute there was no ques 
tion as to the right of a peace officer to arrest a person about to 
commit a felony and in People v+ Hupp 61 Cal. App. 2nd at 447 and 
Cristal v. Police Commission 33 Cal. App. 2563 to the effect that 
officers could make an arrest to prevent the commission of additional 
crimes and to protect citizens' lives. 

Section 833. Searching for Weapons Persons Who Have Not 
Been Arrested. . 

The law recognizing a universal right to search arrested 
persons for weapons is based on two reasons, first of which is 
applicable to searching a person who is detained for questioning 
only. "No matter now innocent the person may appear there is always 
a possibility that he is armed and the officer is not required to 
run the personal risk of holding a person in custody without finding 
out by the only sure method -- a thorough search." Mechem Law of 
Search and Seizure, p- 62, citing People v. Cheagles 237 New York 
193, 142, Northeast 583. It is to be noted that the lack of a right 
to search before arrest springs from the days when arms were swords, 
bows or arrows. Had hoodlums of that day been armed with 4-inch 
pistols there would have been no such distinction. 

Section 834a. EKesisting Arrest. 

This is a new section incorporating the principles of 
Section 5 of the Uniform Arrest Lawe Although no statute in Califor- 
nia prohibits resistance the courts have stated their views in the 
following language: "It is the duty of a citizen to obey the com- 
mands of a peace officer given in his line of duty. If the officer 


is exceeding his authority, the recourse of the citizen is to the 
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courts, and not to open resistance."' People v. Yuen 32 Cal. App. ed, 
151. In People v. Spear 32 Cal. App. 2d, 165 the court stated, "The 


law does not countenance a breach of the public peace in order to 
enforce a private right. Courts are created for the purpose of de- 
termining those rights, and any other rule would result in private 
battles going on at various times and place, to the great incon- 
venience of the general public. Such a rule is not to be accepted 
or approved." 

Section 835a. Arrest. Permissible Force. 

This is a new section incorporating the principles of 
the Uniform Arrest Law but. modified to meet California requirements 
and simplified to reflect the consistent holdings of the appellate 
courts concerning the use of force in connection with arrests, 
escapes and resistance. In each case the question before the court 
has been one of reasonableness, therefore this section is based 
entirely upon the use of a reasonable force under the circumstances. 

Section 842a. arrest Under a Warrant Not in Officer's 
Possession, 

This is a new section incorporating the principles ad- 
vocated by the Uniform Arrest Law, Section 8. The present require- 
ment of Section 842 is virtually impossible in performance in a 
large municipality where there are many police officers. A warrant 
is generally held in the main office and it is a rare exception that 
the police officer has the warrants on hand at the time he has the 
opportunity to make the arrest. This section will enable him to 
conform to the requirements of Section 842 by producing his warrants 
within a reasonable time, 

Section 849a, Release of Persons Arrested. 

This Srcannenetes Section 10 of the Uniform Arrest Law 
which is a practical approach to a current problem facing large 
municipalities and smaller communities on occasion. Under the 
present California law an arrest once commenced must be carried 


hrough in order to give the officer any protection from civil 


—ye 











liability. This néw section recognizes that many arrests are made 
upon valid grounds and that prior to completion of the arrest the 
suspicion motivating that arrest is removed. This will allow law 
enforcement officers to legally release persons at the moment the 
probable cause for the arrest is dissipated. It will further 
authorize a procedure now practiced in the interests'of expediency 
and justice, namely, the releasing of minor offenders such as in- 
toxicated persons at the first moment they can be safely trusted 
upon the street. The justification for this measure rests mainly 
on humanitarianism, economy and general expediency. Paragraph "b" 
provides the framework for future regulations permitting a like 
disposition of certain minor misdemeanors upon citation rather than 
immediate arrest, such as is found in the Vehicle Code. 
| It is recommended that the following sections be amended 

to read as follows: 

Section 835. How an Arrest is Made and What Restraint 
Allowed. | 

It is suggested that the section is amended by striking 
the entire last sentence, this being a negative approach to the 
problem covered in 835a by allowing only reasonable force. 

Section 836. Arrest by Peace Officers. (Arrest Under 
Warrant or Without warrant in Certain Cases Authorized.) 

This section is to be amended by changing only the 
authorization to arrest without warrant by incorporating the de~ 


cision of the Supreme Court of California in Goverstone v. Davies, 





38 Cal. 2d 315, into the statutory authorization to arrest for a 
misdemeanor, and to cover in one subsection all of the grounds here- 
tofore allowed for arrests for a felony; to provide authorization for 
an arrest of a person who has actually committed a felony regardless 
of what offense the officer may have believed him to have committed 
prior to the arrest. Authorization for this law is found in 
People v. Young, 137 Cal. 699, 

Subsection 2 of the present Penal Code Section 836 
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provides that an officer may make an arrest of a person who has 
committed a felony, although not in the presence of an officer. It 
is not clear from this section whether or not this is an embodiment 
of the common law rule which provides that an officer may make an 
arrest of a person who has in fact committed a felony although the 
officer has no probable cause for believing that he has committed 
a felony. For that reason it is feit that this section needs 
clarification. An expression of the common law rule is found in 
Baltimore and O, Rs Co. v. Gain (1895) 41 Md. 87, 31 Atl. 801, 28 
LRA. 688, 

Section 840. (When Arrest May Be Made, Felony, 
Nisdemeanor. ) 

This section is felt to relake ony to arrests under 
warrant and perhaps some redrafting could clarify that thought. 
The amendments here suggested are to include an attempt as well as 


the actual commission, and to include tne rule of Coverstone v. 





Davies, 38 Cal. 2d 315, on misdemeanor arrests where the officer 
has probable cause to believe that the misdemeanor is being committed 
in his presence. . 

Section 842, Warrant Must Be Shown, When. 

This amendment is requested solely to change the word 
"required" to "requested", It is noted that one of the synonyms 
of "required", although antiquated, is "requested". This amendment 
is suggested for the purpose of modernizing the language, 

Section 844+, Door or Window May Be Broken In Making 
Arrest, When. | 

This amendment adds the words "with or without a warrant", 
in order to clarify the application of this section to arrests of 
all types. This amendment is felt necessary because of the place 
where this appears following other sections on arrest under warrants. 
The added words are simply to insure its application to arrests with 
or without a warrant. | 


Section 845. The same reasons given for the amendment to 
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Section 844 apply to the proposed amendment to Section 845. 
. Section 849. (Person Arrested Without Warrant Shall Be 
Taken Before Nearest Magistrate: Complaint to be Laid.) 


Two amendments are proposed to this section, the first to 


.add the words "if not otherwise released", in order to be consistent 


with a proposed new section heretofore discussed allowing release 


prior to booking; the second change to add the words "and if 


reasonably possible within two court days after his arrest," in order 


to conform to the present language of Section 825 which reads, "in 
any event within two days, excluding Sundays and holidays". The 
change in the words “in any event" to "if reasonably possible" would 
take care of any possible emergency facing the community wherein 
arraignment might reasonably be delayed for purposes of great im- 


portance. 
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An act to amend Sections 835, 836, 840, 842, S44, 85, B49 
of, and to add Sections 832, 833, 834a, 835a, B42a and 849a to the 
Penal Code, relating to arrests. 

The People of the State of California do enact as follows: 

SECTION 1. Section 835 of the Penal Code is amended to read: 

835, How an arrest is made and what restraint allowed. An 
arrest is made by an actual restraint of the person of the defendant, 
or by his submission to the custocy of an officer. Tre defendant 
must net be subjeeted te an¥ meze restraint than is necessary fer 
bis arrest and detention. 

SEC. 2. Section 836 of the Penal Code is amended to read: 

836. Arrests by peacetofficers: [Arrest under warrant or withs 
out warrant in certain casas authorized]. A peace-officer may 
make an arrest in obediencs to a warrant delivered to him, or may, 
without a warrant, arrest a person: 

l. For a pubtie effense eonmitted er atuempted tA His presence, 
misdemeanor whenever: | 

(A) Fe has reasonable sround to believe that the person 


to be arrested has committed a misdemeanor in his 








ee ee 





presence. 
2, When-a persen arrested has eommitted a fetony, ettkeugk 
ret im kis presences For a felony whenever: 


(A) He has reasonable ground to believe that the 


SL a cl cl Ir ce 


person to be arrested has committed a felony, 


whether or not a felony has in fact been committed. 








(B) A felony has been committed by the person to be 
arrested although before making the arrest the 


officer has no reasonable ground to believe the 





person committed it. 
3> When a fetony has ¢n feet been committed; and he has 
eeasenabie eause fer believine the person arrested te have eonmetsed 
2%, 
4s -On ea eharse made,-upen a Feasenable eauses ef She scenmissse. 


ef & felony by the party arrested: 
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Police Chief Dislikes - 
Bar Of Due Processes 

Los Angeles Police Chief 
William A. Parker has joined 
those sniping at the state su- 
preme court’s Cahan decision 
‘which outlawed unreasonable 
search and seizure. In a stu- 
pendous fracturing of logic 
Parker insists this requirement 
that, law. enforcement officials 
‘observe the law has caused a 
walloping increase in his city’s 
crime. 

There are basically two kinds 
of police, forces. One accepts 
the -stricttires of .civil rights” 
and by. hard, intelligent ,police 
work does its job. Such forces 
usually turn in a top perform 
ance and in the process they 
set an, éxample of respect for 
the. law. 5 | 

The other type of police oper- | 
ation is to howl and. lament 
about the need fort powers to 
tap telephones, bug private 
rooms and smash into a man’s 
house on the vague suspicion 
there may be some. evidence 
hanging around. : 








All the court said in the 
Cahan case is that the police to | 
‘search a man’s premises or 
invade his privacy must estab- 
lish reasonable evidence of a 
crime. Right after that deci- 
sion; Parker insists, Los An- 
geles had a big jump in such 
crimes as rape, ‘automobile 
theft, assaults and the like. 

Here is a marvelous example 
of the fallacy of reasoning 
known as “after this, therefore 
on account of this.” The court 
renders a decision, crimes in- 
crease, therefore the court 
caused the increase. Actually 
there is no relationship of 
cause and effect.in most of 
these crimes. If- someone is 
going to commit an act of vio- 
lence, such as rape or assault, 
does he stop to read the Cahan 
case? Would bugging his 
room reveal intent to commit 
crimes which have‘no intent? 

The only safe police force is 
one Which can. do its job with- 
in the framework of the Bill 
| Of Rights‘and due processes of 
law. 

Parker seems to be complain- 
ing because the police are not 
accorded the privilege of run- 
ning a lawless administration 


of justice. 
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‘INCOME PROPERTY 
RESIDENTIAL 











3} HOUSES. $115 Income Pius 
room home. 810,090. Own 
.Dial GL 1-7901. 


.$220 MONTH INCOME For 0) 
52,500 down. 4 new units. To 
‘and Country area. 1V 9-65 
- agent. 
















| DUPLEX—B5B1 OWNER. $18,6! 


2 bedrooms each. Near bus, sch 
& shopping. See_ to avprecia 
Principals only. Dial, GL 7-59! 





Al HAVE Ready Buyers For Good P 


ducing income property in Sac 
mento area. Call Bill Zimmerm: 
HU 1-4981, 1725 J St. or 
9-7730. Agent. ; 


Near State Bldgs., nine units, 
furnished but one, grossing $593. 
per mo. Excellent investment, av: 
able on_terms. Call Boruff Smi 
GL 7-5835, or 7 

MacBRIDE REALTY Co. 
2101 Capitol Ave. GI ‘2-36 


~~ COMMERCIAL 


100’ on Rio Linda Blvd., No. Sac 
with 4 room house on front, Th 
sleeping cabins in rear, only 2 ye 
old. ,Possible income of $200 








U} month. Cash down ‘or will exchat 


Please 





for home_in nice area. Jim Brew! 
GL. 1-0832 or Keith Friel, | 


1-8143. 
JOE RUZICH, Realtor 


3751 ‘Stockton Biya. GL 1-28 


A Challenge 


TO YOUR SHREWDNESS, FR( 
AN INVESTOR’S STANDPOINT, 
APARTMENTS, 2 SLEEPIND 
ROOMS, 1 GARAGE AND PAR 
ING LOT. CLOSE-IN. AT ON: 
$19,500. RETURNS $325 HA‘ 
MONTH, TERMS. , 

Harold Wentzel, GL 7-6065 


JOE RUZICH, Realtor 





“| 3751 Stockton Blvd. GL 1-28 


Duplex: Special! 

Tahoe Area. What a buy! Bra 
new! 2 bedrooms with wardrc 
closets, beautiful kitchen, serv 
porch. big living plus dining ro 
etached garages for each u 
Really an_ excellent. buy at o 
$15.750. Bus and shopping wit 
2 blocks. See day_or night, ask 
Mr. R, A. “Bud’” Lewis, GL 7-37 
KU 1-2741, 


Jones & Brand & Hull, 


725 Jay St. INC. * HU 1-27 








Commercial and iadus: 
trial Property—For 
Sale or Lease ou 

CHECK THIS. Prime 144. Feet. 
Fulton Ave. C. Bell. IV 9-48 


STORE Building With 4-Room A 
By owner. Priced to sell.' WA 5-63: 


8 INDUSTRIAL Acres. All Or Pa 
Close :in. $2,750 per acre. Hv 
dial GL 6-6890 or G1 3-3792. A 


IF YOU Need Warehouse Space ' 
ey build to suit. Dial GI 1-395 
gt. 




















FOR LEASE, 3,200, Sq. Ft, Ne 
2ist and L. Call Tom Dovi Re 
ty Co., HU 1-1491. 


*|40x160 FT. Commercial Lot. 1,2 


sq. ft. modern office, 15th & 
Sts. Only $49,500. IV 9-3429. A 


. Qist Street COMMERCIAL 
60x153. excellent access. 3 sid 
near BEE. : 
Springman Realty Co. Gl 2-69 


Booming Carmichael 


For Lease! : 


Retail building, 6141 Fair 0: 
Blvd. Call Mr. Schoeffler, IV 7-5 
or. IV 7-8625. Agt. 


# Auburn, and Manzanita 
“3 Acres 
5 motel units. Large fronta) 
each street. Ample room for sery 
station or market, Reasonable, 
Mr. Seoit, IV .7-534i_or 


BEQUETTE: | 


2221 Arden "Way WA 2-34 


FOR LEASE: Manufacturing 
warehouse space. 2 story re 
forced conerete bldg. Situated 
a lot % block sauare located 
the heart of the industrial ar 
Approx. 10,000, square feet 
usable space inside building, pl 

enty of loading & parking fac 
a GI 38-39% 

















5. At night, when there is reasonable cause te believe that he 

has committed a febonyr 

SEC. 3. Section 840 of the Penal Code is amended to read: 

840. {When arrest may be made: Felony: Misdemeanor. | If the 
offense charged is a felony, the arrest may be made on any day and 
at any time of the day or night. If it is a misdemeanor, the arrest 
cannot be made at night unless upon the direction of the magistrate, 
endorsed upon the warrant, except when the offense is committedy br 


attempted, in the presence of the arresting officer, or when the 





arresting officer has reasonable cause to believe a misdemeanor 


is being committed or attempted in his presence. 
SEC. 4. “Section 842 of the Penal Code is amended to read: 


842. Warrant must be shown, when. If the person making the 
arrest is acting under the authority of a warrant, he must show the 
warrant, if pequiveds requested, 

SEC. 5. Section 844 of the Penal Code is amended to read: 

844. [Door or window may be broken in making arrest, when. ] 
To make an arrest, with or without a warrant, a private person, 
if the offense.be a felony, and in all cases a peace-officer, may 
break open the door or window of the house in which the person to 
be arrested is, or in which they have reasonable grounds for 
believing him to be, after having demanded admittance and 
explained the purpose. for which admittance is desired. 

SEC. 6. Section 845 of the Penal Code is amended to read: 

845. Same: [Breaking door or window in leaving lawfully 
house entered to make arrest.] Any person who has lawfully 
entered a house for the purpose of making an arrest, with or. 
without a warrant, may break open the door or window thereof if 
detained therein, when necessary for the -purpose of liberating 
himself, .and an. officer may do the: same, when necessary-for_the.--- 
purpose of. liberating a-person-who,-acting in. his-aid,.lawfully 
entered for the purpose. of. making an.arrest,,.and is-detained 


therein. 














SEC. 7. Section 849 of the Penal ‘Code is amended to read: 

&49. (Person arrested without warrant to be taken before 
nearest magistrate: Complaint to be laid.) When an arrest 
is made without a warrant by a-peace-officer or private person, 
the person arrested, if not otherwise released, must, without 
unnecessa¥ry delay, be taken before the nearest or most accessible 
magistrate in the county in which the arrest is made without 
vonecessary delay, 


and iff reasonably possible within two court 





days after his arrest, and a complaint stating the charge against 
the person, must be laid before such magistrate. 

SEC. 8. Section 832 is aaded vor eit Penal Code, to read as 
follows: 

832. Questioning and Detaining Suspects. 

(1) A peace officer may stop any person abroad who he has 
reasonable ground to suspect is committing, has committed or is 
about to commit a crime, and may demand of him. his name, address: 
business abroad and whither he is going. 

-(2) Any person so questioned who fails to identify himself 
or explain his actions may be detained and further -questioned and 
investigated. -_ 

(3) The total period of detention provided for by this 
section shall not exceed two hours. The detention is not an 
arrest and shall not be recorded as an arrest in any official 
record. At the end of the detention the person so detained shall 
be released or be arrested for a public offense. 

SEC. 9. Section 833 is added to the Penal Code, to read as 
follows; 

833. Searching for Weapons. Persons Who Have Not Been 
Arrested. 

A peace-officer may search for a dangerous weapon any person 


whom he has stopped or detained to Question as provided in 




















section 332, whenever he has reasonable ground to believe that 
ne is in danger if the person possesses a dangerous weapon, If 
the officer finds a weapon, he may take and keep it until the 
completion of the questioning, when he shall either return it 
or arrest the person, 

SEC. 10. Section 334a is added to the Penal Code, to read 
as follows: . 

834a, Resisting Arrest. 

If a person has reasonable ground to believe that he is being 
arrested by a peace officer, it is his duty to refrain from using 
force or any weapon in resisting arrest. . 

SuC, 11. Section 835a is added to the Penal Code, to read as 
follows: 

335a. Arrest--Permissible Force. 

1. <A peace officer who has reasonable cause to believe that 
the person to be arrested has committed a felony, or has cominitted 
a misdemeanor in his presence, may use reasonable force to effect 
the arrest, to prevent escape, or to overcome resistance, 

2. A peace officer who makes or attempts to make an arrest 
need not retreat or desist from his efforts by reason of the 
resistance or threatened resistance of the person being arrested; 
nor shall such officer be deemed an aggressor or lose his right 
to self-defense by the use of reasonable force to effect the 
arrest, to prevent escape, or to overcome resistance. 

SEC, 12. Section 842a is added to the Penal Code, to read as 
follows: ' | 

84.22, Arrest under a warrant not in officer's possession, 
4n arrest by a peace officer acting under a warrant is lawful 
even though the officer does not nage the warrant in his possession 
at the time of the arrest, but if the person arrested so requests 


it, the warrant shall be shown to him as soon as practical. 


ies 











SEC. 13. Section 849a is added to the Penal Code, to read 
as follows: 

849a, Release of Persons Arrested. 

(1) Any officer in charge of a police department or any 
officer delegated by him may release, instead of taking before 
a magistrate, any person who nes been arrested without a warrant 
by an officer of his department whenever: 

(A) Fe is satisfied either that there is no ground 
for making a criminal complaint against this 
person or that the person was arrested for 
drunkenness and no further proceedings are 
desirable, 

(B) The person was arrested for a misdemeanor and 
has signed an agreement to appear in court at 
a time designated, if the officer is satisfied 
that the person is a. resident of the state and 
will appear in court at the time designated. 

(2) A person released as provided in this section shall 
have no right to sue on the ground that he was released without 


being brought before a magistrate. 


| 30-5-55-Roll <5 























3e RE EXCLUSION OF CRIMINAL EVIDENCE 


WHEREAS, The recent ruling of the California Supreme Court against 
admission of certain evidence, obtained without a search warrant 
or from secretly, installed listening devices, has thrown the 
administration of justice into confusion and in innumerable cases - 
made it impossible for police and District Attorneys to prosecute 
lmown, and in some cases admitted, criminals; and 


WHEREAS, It is reported that as a result of this ruling there has been 
since last April a decrease of from twenty to thirty per dent in 
narcotics arrests and a decrease of two-thirds in narcotic convict- 
ions, and under a like rule a Federal Court, while not questioning 
the guilt of Judith Coplan, nevertheless freed her, because vital 
security papers to be handed to a Soviet agent and which proved her 
guilt, were obtained from her handbag without a search warrant; and 


WHEREAS, By such rule is is society that is being punished, because 
persons guilty of most serious crime, even murder, may be free due 
to an over-technical regard for the individual as against society; 
Therefore 


RESOLVED , That the California Federation of Women's Clubs in convention 
assembled at Berkeley, May 1956, earnestly urges upon our judiciary, 
our legislators, law enforcement officers and our citizens, the 
necessity for most careful consideration of such appropriate action 
by legislation or otherwise as will preserve the rights of our 
people under the Fourth Amendment of our Constitution against "un- 
reasonable" searches and seizures,but will not by interpretation 
so restrict its operation as to protect the guilty from conviction 
and punishment for proven crime; and further 


RESOLVED, That: copies of this Resolution be sent to Honorable Goodwin 
J. Knight; the Justices of our Supreme . Court; the California Bar 
Association; Edwin J, Regan, Chairman of the State Senate Judiciary 
Committee; and H. Allen Smith, Chairman of the State Assembly 
Judiciary Committee. 


Te 1 wend har San Pennaicon Tisthri et - 
Mrs. Gerald Whitaker, President 
800 Contra Costa Avenue 
Berkeley 7, California 
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The Big Upheaval 
L. A. Hoodlum First 
Beneficiary of Ruling 


(Continued from Page 1) 
attorney spell them out for, ous abuses of privacy by 


him. 

The rest of the citizenry, 
the little people with latent 
power to fire any judge, 
district attorney or policeman 
and to make any rules they 
like for lawbreakers, didn’t 
say sr do much of anything. 
Most of them are probably 
still wondering what the fuss 
is all about. And zome 
couldn’t care less. 

The initial blast by the four 
justices was followed by twen- 
ty-three aftershocks in the 
succeeding ten months. Some 


“the private eye” is admis- 
sible but evidence of the 
most despicable crime ob- 
tained by a well meaning but 
over zealous law enforce- 
ment officer, who oversteps 
some vague, undefined 
boundary line, must be re- 
jected. 


Yoke! Soa: as it may 

seem, any private citi- 
zen now has more power 
‘than the professional law 
enforcement officer in 
many situations to make ar- 
rests, conduct searches and 
seize evidence of crime. 


of these struck the law en-| NEW DEAL. 
forcement officers with even The new deal for criminal 
more devastating effect than| gefendants was dealt the day 
the grand-daddy effusion of|pefore Stephanie Bryan, the 
April 27, 1955. 14 year old kidnaped and mur- 
Before the last one sub-|dered Berkeley girl, disap- 
sided, criminal justice in Cali-| peared last April. 
fornia had acquired a distinct-| There was no connection 
ly new look. The supreme| whatever, but the coincidence 
court had rewritten the rulelin time suggests a graphic il- 
book on the law of arrest andjlustration of what the new 
on many phases of criminal|deal really means. 
procedure—and the revisions} Suppose that on the day the 
were drastic. child vanished, some alert 
These are some of the more| Police officer — acting purely 
striking results: oa a hunch Nag stopped ae 
—Cali : { idnap car. There was noth: 
| igi oy “- ay ing “apparent to his senses” 
never held before, that it is rom : ae ee ne oti 
more desirable to turn [yy aeune was wrong. He 
loose an obviously guilty oe alg a i a 
criminal than to convict him |“ < “*" &T te Gtiver. | 
on:evidence obtained by ar- Suppose he questioned fhe 
resting officers who fail to |@iver but that the ea 
observe hairsplitting, legal- ing elicited: .xlothing Bag inant 
istic. niceties. : sistent with innocence.” Sup- 


pose he. decided to play out 
eee new loopholes |his hunch anyway; that he 
to immunity have been 


! searched the car and found 
provided for the future law- | evidence of a kidnap-murder. 
breaker, whether his crime Lawyers insist that under 
be murder, kidnaping, rob- 


: , the supreme court’s new doc: 
bery or selling narcotics to |trine, the evidence would be 
children. 


inadmissible. And obviously, 
pe hitherto routine |the lawyers have something. 
. Police. methods as the |. 


A search, says the supreme 
roadblock, a frequently em- |Court. cannot be justified by 
ployed device when a dan- | What it turns up. 
gerous criminal is at large, 
are illegal if indiscriminate 
searching of cars isinvolved. 

—The “hunch” arrest, 

which has led to the cap- 

ture and conviction of in- 
numerable criminals, is 
siricily verboten—no matter— 
how well it pays off. 

—The term “miscarriage 

of justice’ and a State 

constitutional amendment 
adopted in 1914 have been 
given a  grotestque new 
meaning by decisions that 
released convicted defend- 
ants, although the court con- 
ceded they were in fact guil- 
ty. This was the amendment 
in which the people them- 
selves, nauseated by the 
spectacle of guilty defend- 
ants escaping on legal tech- 
nicalities, took corrective 
action. The amendment says 
that no conviction shall be | 
set aside because of the im- 
proper admission of evi- 
dence unless the court be- 
lieves the error has resulted 
“in a miscarriage of justice.” 


—Under California law, 


evidence obtained 
through the most outrage- 
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STATEMENT OF CHIEF OF POLICE W. H. PARKER TO BE FILED WITH THE 
ASSEMBLY JUDICIARY SUBCOMMITTEE ON ILLEGAL SEARCHES, SEIZURES 
AND THE LAWS OF ARREST IN CONJUNCTION WITH THE HEARING TO BE 
HELD IN LOS. ANGELES ON JANUARY 11 AND 12, 1956. 

The Supreme Court of California, in a four to three decision 
on April 27, 1955, in the case of People v. Cahan, imposed the 
exclusionary evidence rule upon the courts of this state. The 
decision is contained on page 17 of the opinion and is as follows: 
"Despite the persuasive force of the foregoing arguments, we have 
concluded, as Justice Carter and Justice Schauer have consistently 
maintained,# that evidence obtained in violation of the consti- 
tutional guarantees is inadmissible. People v. LeDoux, 155 Gal. 535, 
People v. Mayen, 188 Cal. 237, and the cases based thereon are 
therefore overruled.##" The effect of this decision has been cata~ 
strophic as far as efficient law enforcement is concerned. Subse- 
quent events have more than justified the warning seunaee by 
Justice Spence in his dissent when he said, "The experience of the 
federal courts in attempting to apply the exclusionary rule does 
not appear to commend its adoption elsewhere. The spectacle of 
an obviously guilty defendant obtaining a favorable ruling by a 
court upon a motion to suppress evidence or upon an objection to 
evidence, and thereby, in effect, obtaining immunity from any 
successful prosecution of the charge against him, is a picture 
which has been too often seen in the federal practice, In speaking 
of an obviously guilty defendant, I refer by way of example to 
one from whose home has been taken large quantities of contraband, 
consisting of marcotics or other commodities, the very possession 
of which constitutes a serious violation of the law. The above- 


mentioned result, however, is thesinevitable eonsequence of the 
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application of the federal exclusionary rule in those cases in 
which it may be ultimately determined that a search or seizure 
has been made illegally, either because. oe the absence of a 
search warrant or because of some technical defect in the affi- 
davit upon which the warrant was based." 
Both as a lawyer and a peace officer, it is my solemn duty 

to observe and respect constitutional guarantees and I will never 
be consclously guilty of advocating the flaunting of constitutional 
safeguards, It is my contention, however, that many searches and 
seizures branded as "unreasonable" by the courts are in fact reason= 
able under attendant circumstances and do not violate the purpose 
and intent of the Fourth Amendment of the United States Consitution. 
It is further urged that the true unreasonableness of the situation 
lies in the insurmountable handicaps placed upon the police. 

_In People v. Cahan the court made no attempt to define the 
areas in which a police officer might properly search for and 
seize evidence, In fact the confusion created by the decision 
was further magnified by the following language appearing in the 
majority opinion, "We are not unmindful of the contention that the 
federal exclusionary rule has been arbitrary in its application 
and has introduced needless confusion into the law of criminal 
procedure. The validity of this contention need not be considered 
now. Even if it is assumed that it is meritorious, it does not 
follow that the exclusionary rule should be rejected. In develop- 
ing a rule of evidence applicable in the state courts, this court 
is not bound by the decisions that have applied the federal rule, 


and if it appears that those decisions have developed needless 
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refinements and distinctions, this court need not follow them. 
Similarly, if the federal cases indicate needless limitations 
on the right to conduct reasonable searches and seizures er to 
secure warrants, this court is free to reject them." In the vast 
majority of cases the machinery of law enforcement is activated by 
the affirmative exercise of the powers and duties of a police 
officer. Yet the lowly police officer is told, in effect, that 
his actions will be justified or condemned in a piecemeal fashion 
as the facts of each particular case come before a high court of 
this state. It is my contention that this is an unfair burden to 
place upon those whose sole objective is the protection of the 
people against the vast predatory criminal army that exists in 
this country today. At this point it might be well to remember 
that the police officer is civilly liable for any tortious act 
he may commit in the performance of his duties while the courts 
and prosecutors have been granted immunity by judicial decree, 
Since the Cahan case we have watched with interest the de- 
cisions of our Supreme Court dealing with the exclusionary rule, 
It now appears that the Court will approve the introduction of 
evidence seized without a warrant only when the officer had 
probable cause to effect an arrest and that whether the search 
is conducted before or after the arrest is immaterial. The 
question of what constitutes probable cause is a question of fact 
to be determined in retrospect and does not necessarily depend 
upon the state of mind of the officer at the time of the search 
and/or arrest. Authority to search the person is apparently 


limited to the individual for which there is probable cause to 
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subject to arrest and does not include companions that may be 

with him. In a recent local case, an officer ohserved a speeding 
motorist. Upon being overtaken, the motorist stopped his vehicle 
at the curb. The officer observed two male passengers and a type- 
writer in the rear seat of the vehicle. He inquired as to the 
ownership of the typewriter and ownership was claimed by one of 

the passengers. This person was subjected to search and a quantity 
of heroin was taken from his person. It was later determined that 
the typewriter had been stolen in Bakersfield and was the subject 
of an all points bulletin. At the preliminary hearing the evidence 
was excluded and the charges dismissed. The court coneluded that, 
while the officer was justified in arresting the motorist for 
speeding, he had no probable cause to believe the passengers had 
committed a criminal offense and therefore the search of the de- 
fendant was unreasonable. This premise seems to have been sus-~= 
tained by our Supreme Court in its decision in the case of People 
v. Charles A. Simon handed down November 29, 1955. Inthis case 

a San Diego police officer observed two young men enter and leave 
a warehouse district about 10:10 P.M. The defendant's companion, 
aminor, was found to be in possession of alcoholic Liquer, and 
the officer then proceeded to search the defendant and took from 
his person a marijuana cigarette, The court held this search to 

be unreasonable on the basis that the officer did not have probable 
cause for the arrest at the time the search was conducted. In the 
opinion in this ease the court made the following observation, 
"Even if it was conceded that in some circumstances an officer 


making such an inquiry might be justified in running his hands 
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over a person's clothing to protect himself from an attack with 
a hidden weapon, certainly a search so intensive as that made here 
could not be justified." This statement leads me to inquire as to 
the proper course of action for the officer to pursue in the event 
a concealed firearm were found on the person searched and for 
which he had no permit to lawfully carry the weapon. No successful 
prosecution would lie if the officer lacked probable cause to make 
an arrest at the time the search was conducted. Could the officer 
seize the weapon if it was the personal property of the person 
searched? Sometimes I wonder if we are not launching into a sea 
of hypothetical abstracts. It appears to many of us in the law 
enforcement field that our ability to prevent the commission of 
crimes has been greatly diminished. The actual commission of a 
serious criminal offense will not justify affirmative police 
action until such time as the police have armed themselves with 
sufficient information to constitute "probable cause" for an 
actual arrest. ; | 

In contradistinction to the San Diego ease, I invite your 
attention to a recent local incident wherein an alert officer 
effected the arrest of the suspects shortly after an armed robbery 
had been committed. On Monday, December 5, 1955 while on routine 
patrol, an officer of this department observed two men in an auto- 
mobile being operated on Wilshire Boulevard. The general appearance 
of the men and the car, and the slight bend in the license plate 
aroused the officer's curiosity. After causing the car to be 
halted he searched the vehicle and recovered two toy guns and the 
loot of an $18,000 robbery that had occurred about four minutes 


before, 











~be 


The officer's actions in this case were roundly applauded 


by a grateful public. In retrospect would this case stand the 


test of "probable cause’ The officer was unaware of the robbery 


until after the apprehension of the suspects. True the license 
plate was bent but does probable cause depend upon the degree of 
the bend? A similar situation is found in the recent decision 
handed down by our Supreme Court in the case of People v. Beverly 
Michael. The officer contended that they were voluntarily admit- 
ted to the premises and the evidence was voluntarily handed to 
them. The defense contended that the presence of four officers 
constituted such a show of force that the admission to the 
premises and the surrender of the evidence were involuntary. 
In its opinion the dilemma of the police is highlighted when 
the court said "--the cases that have determined this question 
under varying factual circumstances are difficult if not impos-= 
sible to reconcile-~", Also in its opinion the court stated, 
"We are not unmindful of the fact that the appearance of four 
officers at the door may be a disturbing experience, and that a 
request to enter made to a distraught or timid woman might under 
certain circumstances carry with it an implied assertion of 
authority that the occupant should not be sisectes to resist." 
From this statement it might appear that the number of officers 
seeking voluntary admittance to premises in criminal investi- 
gations should be gauged by the timidity of the occupant if such 
could be determined in advance, 

Tremendous strides have been made from within the field of 


law enforcement to upgrade the police service. One of the 
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greatest hurdles is the tendency of many courts to separate the 
government, the people and the police into three separate alien 
camps. Lincoln referred to a government "of the people, for the 
people and by the people." The police are the servants of the 
people.and it is contrary to public welfare to so hamper the 
police in the conscientious performance of their duties, through 
the gratuitous imposition of the exclusionary rule, that the 
question of the conduct of the officer in obtaining evidence is 
paramount to the question of the guilt of the defendant. Quoting 
from page nine of the Cahan decision, " 'the federal exclusionary 
rule,' in the words of Mr. Justice Black, ‘is not a command of 
the Fourth Amendment but is a judicially created rule of evidence 
which Congress might negate,!" 

It is conceivable that the imposition of the exclusionary 
rule has rendered the people powerless to adequately protect 
themselves against the criminal army. According to the statistics 
released by the Federal Bureau of Investigation, crime increased 
in the United States during the period 1950 = 195) at four times 
the rate of the population increase. Even the proponents of the 
rule will not deny that its application will result in the 
freeing of some criminals that would otherwise be punished. In 
this connection I believe the time has come to take a hard look 
at the results of the Cahan decision upon the crime picture in 
this city. 

During the first quarter of 1955, selected major felony 
offenses (those offenses that constitute the most accurate crime 


barometer) decreased fifteen ppercent over the same period in 195). 
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With the advent of the imposition of the exclusionary rule on 
April 27, 1955, there was a progressive diminishment in the crime 
decrease with the result that at the end of the year the decrease 
over 1954 was less than four percent, This situation cannot be 
blamed upon any lack of diligence upon the part of the police for 
the total arrests during 1955 increased more than twelve percent 
over 1954. Your attention is invited to appendix A of this report 
entitled "Crime Trends". You will note that the Los Angeles crime 
experience during the first four months of 1955 precisely followed 
the five-year-average and was appreciably below the 195), experi-~ 
encee Following the Cahan decision, there was a departure from 
the trend of an accelerating nature with such a skyrocketing 
effect that December 1955 reflected the worst crime experience 

in the history of Los Angeles. In attempting to determine cause, 
it must be concluded that the greatest single factor representing 
a change in the current situation was the imposition of the 
exclusionary rule at the close of April 1955. As the eriminal 
army became familiar with the new safeguards provided to them, 

the acceleration in crime was an inevitable result. 

A projection of the trend existing at the time of the Cahan 
decision, compared with the actual experience during the period 
from May 1, 1955 to the end of the year, reveals the following 
number of crimes in Part I Property Offenses committed that would 


not have been committed if the trend had remained constant: 

















2 Q) wx 


orfense ee ipove trend 
Robbery . h81 er ae 
Burglary 14.03 13.9 
Larceny 2580 - 11.5 
Auto Theft 1250 30.9 
Total = S71 15.0 


It is entirely probable that these 5,71) crimes would not 
have oecurred if the underworld had not been aided by the ex~ 
clusionary rule, 

The trends in the prison population of this state bear 
further evidence of a changing condition that can be attributed 
to the handicaps placed upon law enforcement by the imposition of 
the exclusionary rule. Since 19) the California prison population 
has steadily increased with the exception of one or two months 
during the Korean conflict. The monthly increase has ranged from 
8-10 to 200. The population of the state prison system reached an 
all time high in March 1955 with a count of 15,668. It was esti- 
mated by prison officials that the count at the end of 1955 would 
total about 16,020, The trend reversed itself, and at the close 
of 1955 the population count was about 15,230. Thus, there are 
more than 790 fewer persons in our state prisons today than were 
anticipated by the prison authorities. Who can refute the fact 
that the change in the rules of evidence in criminal cases in 
Galifornia may have resulted in more than 790 criminals at large 
to prey upon the people of this state that would otherwise be 
serving sentences in a abaue prison, 

A further evidence of the severe blow dealt to efficient law 


enforcement under the exclusionary rule is contained in Appendix B 
to this report, The average monthly arrests for certain offenses 
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during 1955, before and after the Cahan decision, are set forth 
in the table. In order to refute the spurious claim that these 
are seasonal changes, the identical comparisons for the year 

1954 are enumerated, The most significant figure in this table 
is in the field of narcotic arrests. During 195) the comparative 
periods reflected a 15.7% increase in such arrests, while a 4.5% 
decrease followed the Cahan decision. When it is considered that 
many authorities in the field of law enforcement estimate that 
narcotics play a part in fifty percent of all major criminal 


offenses the significance of this decrease in narcotic arrests is, 





in itself, an indictment of the exelusionary rule. 

Another great state of this country, as a result of an unhappy 
experience with the exclusionary rule, took affirmative action to 
modify it in a manner that might well be emulated by the Legis- 
lature of California. By popular vote, first in 1935, and again 
in 1952, the people of the State of Michigan amended Section 10 
of their constitution to prohibit the barring of evidence in 
criminal proceedings when the evidence consists of dangerous 
weapons or narcotics seized by a peace officer outside the curtie-e 
lage of any dwelling house in the state. The text of this section 
in its present form is as follows: 

"SEARCHES AND SEIZURE; drugs, weapons, admissibility 
in evidence, SEC, 10. The person, houses, papers and 
possessions of every person shall be secure from un-= 
reasonable searches and seizures. No warrant to search 
any place or to seize any person or things shall issue 


without describing them, nor without probable cause, 











Site 


supported by oath or affirmation: Provided, however, 
that the provisions of this section shall not be con- 
strued to bar from evidence in any court of criminal 
jurisdiction, or in any criminal proceeding held be- 
fore any magistrate or justice of the peace, (any 
narcotic drug or drugs,) any firearm, rifle, pistol, 
revolver, automatic pistol, machine gun, bomb, bomb 
shell, explosive, blackjack, slungshot, billy, metallic 
knuckles, gas-ejecting device, or any other dangerous 
weapon or thing, seized by any peace officer outside 
the curtilage of any dwelling house in this state. 
HISTORY . 

_ As amended in 1935, ratified at general November 
election, 19363 1952, ratified at general election of 
November 1, 1952; proposed by joint resolution of 
1952 tegislature.* 
if the exclusionary rule "is not a command of the Fourth 

Amendment but is a judicially created: rule of evidence which 
Congress might negate" as stated by Mr. Justice Black, then 

does it not necessarily follow that the Supreme Court of Cali-~ 
fornia created a judicial rule of evidenee in the Cahan decision 
which the Califommia Legislature might negate. The creation of 
rules of evidence is the historic responsibility of the legislative 
branch of government and some believe that the usurpation of this 
power by the courts is an intrusion upon the legislative function, 
There appears in Vol. 5, No. 6 = March-April 1955 edition of 


"The Journal of Criminal Law, Criminology and Police Science", 

















os 


published for Northwestern University School of Law, an article by. 
John L. Flynn, Editor, entitled "The State Exclusionary Rule As a 
Deterrent Against Unreasonable Search and Seizure!" In this article 
the following statement appears, "Justification for the rule demands 
a choice between individual and public security. Some difficulty 
in law enforcement is the price which must admittedly be paid for 
the right of privacy. To justify its continuance and extension, 
therefore, the rule must be shown to be more beneficial to the 
individual than it is harmful to society." 

‘The statistical history of crime in Los Angeles since the 
imposition of the exclusionary rule clearly demonstrates that it 
is more harmful to society than it is beneficial to the individual, 
Therefore, the continuation of the rule is unjustified and im- 
mediate legislative remedy is in order. While the complete 
abolition of the rule through legislative action is justified it 
is my considered opinion that the least the Legislature of the 
State of California should do is to enact the rule of law contained 


in Section 10 of the Constitution of the State of Michigan. 
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Rege #11342. 


By Mire smith 
‘HOUSE RESOLUTION NO. 1e4 


Relative to directing the Assembly tntertim Come 
mittee Gn Judiciary to undertake a study of the Bup dace of 
illegal searches and seizures. me | 





WHEREAS, In the case of People v. Gahan, 4h A.C. 
461, the Suprene Court of California handed down one of 


its most important decisions in many years, adopting a. 


| judicial rule of evidence excluding illegally obtained evie. 


. dence from. at least eviminal trials, leaving for the future . 


the development of workable: rules" for application of the | 
general exclusionary principles: and ee a: oe 
WHEREAS, Thére hag: long ‘been a need, made ine 
perative by this decision, for a thorough. study by the 
3 Legislature of the subject. of ‘ULLegal searches and seizures 
and the admission or exclusion of evidence obtained chances 
_by, in. order that the Legislature. may, on ‘the basis of 
established facts, exercise its pacts J in this fields 
NOW s therefore, be it 
Resolved .b by the the Assonbly of of the State of Gali~ 


fornia, That the Assembly" Interin Coamittee on Judiciary, 





ereated at this session, is hereby” authorized and directed 
- to. ascertain, study, and analyze all facts relating to 


illegal searches and seigures, including but not Limited to 

















the prevalence theres? the extent, if any, to which Bevaore 
guilty of crime or innocent thereof are subjected to such 
Searches and seigures, the desirability or undesirability 
of enacting legislation aimed at deterring commission of 
illegal searches and seigures, and the form any such legis- 
lation should take, and the desirability or undesirability 


of retaining, overruling, modifying, or implementing the 





exclusionary rule announced in the Gahan case, including but. 
. not limited ta the operation, effect, administration, ene 
forcement and needed revision of any and all laws and-cone 
stitutional provisions in say ee beariag upon or relating 
to the subject of this resolution and to report thereon to 
the Assembly at the 1957 Regular Session of the Legislature, 
‘including in the report its recommendations for appropriate. 


legislation. 
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-: LAW OFFICE 


“400 SECURITY TITLE INSURANCE BLDG. . 


530 WEST SIXTH STREET 
LOS ANGELES 14, CALIFORNIA 
MADISON 6-4457 


' 'SAGRAMENTO ADDRESS 


STATE CAPITOL © 
ZONE 14 


DATES | 


| TIME: 


COMMITTEES 
FINANCE AND INSURANCE 
+ JUDICIARY 
. VICE CHAIRMAN. 
LEGISLATIVE REPRESENTATION 


Reset. - : = - 


| Crlifornix eglnee 


H. ALLEN SMITH | 


MEMBER OF ASSEMBLY, FORTY- THIRD DISTRICT 2 2 
_Decenber 35, 19 55 


I a v £ T nN tr Q Ne 








‘HEARING OF THE . ‘ASSEMBLY JUDICIARY SUBCOMMITTEE © 
~ ON ILLEGAL sac SEIZURES. AND THE LAWS. 


OF ARREST. 


Bach of ‘the youiowing 2 Listed: Individual 
. Main Auditortua,’ Loe Angeles Police Administration 


Building, 150 North Los eid pepeee. 
Los Angeles, California. . 


Jamiary 1ith and i2tn, 21956 


40300 A.M. 


AB Chadian of the. Aasembly Judiciary Committee, as well - 
aa the Subcommittee to study the above aubject, I am planning to . 


hold a cormittee hearing ae set forth above. Each of the indivie | °- 


. duals Listed below, to whom a copy of thie is being sent, is hereby 
invited and requested to attend these hearings and present such — 
“ information and evidence as he desires particularly relating to’ 
' Allegal searches and selgures and the laws of arrest ag brought ; 
about by the Cahan decision, whether or not the exclusionary rule .— 
should be waived so far as it applies to narcotic offenses, and 


whether ov not any remedial legislation is necessary, particularly © 
ap it might relate to requesting the Governor to open the isa at. 
they Meedan 1956, session of the legislature. 


You may ‘have any: other individuals represent you or: 


eine othey persone from your department and you may extend 
. invitations te any ether individuals you feel wish to appear 
| before the committees, Decumentary evidence ane, af, PUsetaes 
eneres eracenees will be mpeees tere: ‘cas 




















go 2° “oe _ December 25, 1955 


elease’ advise: the ‘waite at his Los Angeles office if 


vou will be oregéent and if there is any partiaular tine you wish 


to appear and approximately how much time yor would like Tor your 


soy PRSR EVER 


“te ‘view. or. ‘the’ nélidey geason and the Bhort ‘time porore 


the hearings, please accept my apologies for presenting this 

' Anvitation inthie manner rather than by personal letters. Ib 
was my feeling, however, that you would like te know who Le bedng 
invited te these meer nees ; 


H. ALLEN srirne 


Attorney General Edaund G..Pat Brow — 
Chief, Bureau of Narcotic Enforcement, Walter R. Creighton 


 ‘BMatrict Attorneys: 'S. Erneat Rell - Los Angeles County 


Brad ford H, Crittenden - San Joaquin County 
J. &. Coakley ~ Alameda County 

J. Bo Keller ~ San Diege County 

Thomas C, fyneh ~ San Francisee County 


Superior Court Judgea: Charles W. Pricie 


Rayid Colenan 
| Levey Dawson 
. Palio d. Riehards 
Mildred L. Lillie 
Stanley Moasic 
" Le No. Turrentine 
—_ Hiiter Db, Sapire 
Municipal Court Jgudgee: Walter u. Oderar 
Yernon Hunt 
Marton bE. Barker 
dohnn F, Tago 


Sheriff Eugene Ww. Biseailug 


Chiefs of Police: William H, Parker ~ Lon Angeles . 

Carl Eggers « Glendale 
Rex Andrews - Burbank ; 
Slarente H. Morria = Pasadena: 
George 4. Healy - San Francises 
Edward J. Allen - Santa Am& 
Horace ¥, Gr Teysou Gakersfield 
James ¥, iickse ~- Sacramento 


city Attorney Royer Arnebergh | 


County Counsel Hal Kennedy 


‘Citizens Advisory Committee. « Enrune NewRaAn 
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Too. oe Be COABEL ae 
FROM: JAY th. HARRY 


SuBsLOTE PROPOSAL @2 LOGATLON Tit 2P TRG OP co i268 8 uF acs 




















“thy ai thie tent ernega ‘for the. Laxebreaker? 


os *® period Ween. our paople BTS cursed with a. . 
_- pacKleasness of law, why hamper the law officers? 
‘Say expend our sym mpathios on tha offender? 16 La. 


a singular phenonench, whieh wild gone cay pUBELO 
‘the gk eae ‘ ' nae. 


- B . ignore. ovidenda, feo. eieap (Sd Ed. 1.7849) 


“Proposed for the 1955 ‘seaalon of the califoras aL tegialature 


iar a new section 840. 1. of the Peng] code. his aeation ie to be 


added to provide thes a, Stipsrtor court. Juage: By by ais OR parte 


phatriat Atkomsy, supported, ‘by: the affidavit of the aketriot 
|. Abtowney, | 


(ly the - dent Ley. ef: the: phone | Or. velo avagh 


sherLet or Podiiaes Chiat, tating the followings 


, OrRATs authorize the auteation oD interseption of phone -o > ire 
messages for &. Moited Bertod of tiie not, te exceed ix months. 


thle order ry proposed must ve ‘based upon ani application by the 


are involved. 





(py) mes thera is paasonable: ground ta. ballieve . 


Pupther, any ust Loe ‘of either ‘the, cuprene. court or og 
hatrhot. Gourt | af Appeal ts anponared te make: a BL ind der order 
pened. on the “application and: affidavit af Ene. Abtorney General | 
“personaly. | 
“sourt clerk. 
“by the cLptriet Aktomey on: ‘attorney: doneral ‘abel. be gonsiderad 


| confidential | aie hat epenys, to Angpeotion and that ay information 


(3) thet 3 any av ideane ‘bhue obtained wih be 


. that evidence - of & oma any be thus | 
‘obt ined s- 


used only in ‘the: ee ere, of 6, oriminad | 
RUSE. Se oe, 





Sueh docunents ape to be kept in a seores file by #3 * 


“tn ale tub on,’ tha: copies of thisee documents rétvatne, 

















obtained by the , Antereeption. 4a. to. be: , reported. ts the: District 
Attorney or At tomey General. © avidence thus: obtained ‘ta express) 


made admissible an any orininal case put. is not’ ‘to ‘be. disclosed 





; in efvil proceedings. or for any other: Ur pose. 
| ‘the basic lenguags, of this proposal is ‘taken from. deotton els A 
of the New York: Code of criminal: Procedure, enacted in that, state 


fn 1082. ‘However, this, section: an the ew York dode- docs ‘not: 
Ba aes 
‘have the following safeguards’ ihtoh, the | present proposal. offers: | 


ar The New York statute suthorizes: the supporting affidavit) 
to be made by any: poltes. officer above the rari, of sergeant; (2). 
There: Bre- ‘NO . expressed provisions’ requiring scoreoy; (8). ‘Hor arly. 
reguirenent tha t. the Aiformation thus obtained be not atvalgeds. 
and. (4) ‘The. ew’ ‘York statute is not- Lint ted to felonies alone but 
fmoludos inLedenvanora alson a a ine 
‘The following is a copy of Section B1eA of the Hew York Godel. 


of. ‘criminal Procedure: 


Seo. B1s<A Ex Parte: orden for Interception 


ae, ‘An ox ee, order: for the interception. of 
telegraphic or telaphonic communications may be... 
- . issued by any justice of the Supreme Court or any 

_ judge of a county court or: of the court of general 
Sessions of the county of New York upon oath of’. 
“affirmation of a district attorney, or. of the attorney | 
“general, or of an officer above the rank of sergeant . 

“of any police department’ of the state or of any” 

- political subdivision thereof, that there is reasonable 
ground to believe that evidence of crime may be thus | 
‘obtained and identifying the partioular telephone lines 
- or means of commmication and particularly describing 

. the person or persons vhose communications are to be- 
intercepted and the purpose theréof. In connection 
‘with the issuance of such an order ihe justica or 

_ gudge mey examine on oath the: applicant and any other. 

witness he may produce for the purpose’ of satisfying 

“.  Khimself of the existence of reasonable grounds for the 
- granting of such application. Any such order shall be 
effective for the time specified therain but not for 
“@ period of more than six months unless extended or 

. penewed by the justice or judge vho signed and issued 
..the orlginal order upon. satisfying himself thet such 
extension or renewal is. in the publie interest. - An 
such order together with the papers upon woich the 
application was based shall be delivered to and ie 

. Yetained by the applicant as authority for intercepting 

Or pr ectire the ene eve of the. Hedograpeys: or. 





Re 























iv a Hig os 


ops te lephonte | cblanaisetrone geatanieted ‘over tha: 
' “dnstrument..or instruments described, A true Copy 
- of ‘such order shall at ail times) be ‘retained in - or 
2) bis! possession by. the. Judge. ‘Or justice Aasuing ARNO @ 
yop Adaea By 1942, 0. 9245 off, tiay., 23, 1942. mie 
75 Moxinnegt Gonselidated | ‘pels! of How ‘York Bic 66, HO a oe 


Ce. BS page. 703. 








the New York statute, eines Ate ‘enactment in 1948 ‘hag oper} . 


a with a mintmum amount, of ‘aigetontiyy as in any controver= Naat 





stad piece. of legislation, there have: Deer oritiolens or conplaints. 
- the. complaints end eriticins ‘that do exiet, however, have ‘been ae 
|. voivea: in. ‘the main by adaitionad safeguards. placed in, the. |. 7 
-CelAfernia, proposal, ‘namely, the réstriction to. ‘felonies and seal 
“restriction of. those procuring sueh an ex parte order ‘fron. the: ‘a 
“ gourt: ‘to District “atborsoy®," chiefs of * Police, shevirts and 7 

| hese Generel, eee antee eet 

Ka “The “Landman federal case: on wire - tépping ts olmstead cP — 
- Sep ‘eT UeSe 430, (1928) (conspiracy. 0 violate ‘the Notional’ 
“prontbition | hot) 6: Ia. ‘tits Leading. wire tapping. aecteion the 

| ‘supreme Court. held. thet wire ‘tapping: ts not at ‘ungonstt tutional 
““gearch a ana ‘seizure, ‘the Fourth. Anenanont said. “the court, bro = 
teots only: “tangible : material effects” ana” "aetual. Dhysteal 
| sawaatans. therefore it refused to apply: ‘the anendnent to. 

1 Mpg footed voices". © a ; re ae - - ; 
S “Agber thie: Landmark: ruling, the ‘égal” ‘status of vtre. 

| seated was ‘oasiiy defingds it wae neither unconstitutional 


“nor a: federal orine and ‘evidence ‘obtained by intercepting bele~. o 





Sophons. ‘conversations was admissible in Federal ‘courts, regardless) 

| of 3 State Laws which mignt make idre tapping an offenses ©. . 

es Subse quent to. this docteton the Federal Conmnications 

net was ‘passed, which prohibited ‘thie. uae: of hs evidence in. fedora) 

pare Seo. 608. of the ‘Federal. Communications act, 48 state a ae 
G88) 4 47 usc. Seo. 605, (1946)... : a 








a 
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(1942) (mail fraud), in’ affirming a conviction, that one not. a 


. through whire- bapping in a Federal court: against bin ar ho: WS 


not party bo. ‘the ‘tapped conversation. 


Goldman Ve. Ue See O16 VY, ‘Ss 129° (1942). (conapiracy to violate the 


placed on the weld of an. adjoining. POOR» violated neither seotton 
605 BUPTAa, nor the Fourth Amendments.” ‘the majority reasoned: that 


here there is neither Ma. communication” nor fan Anterception es 


| Title Bey U.S. Gode (1926), the Postmaster-deneral may suieaine: 
| & postal inspection to open, seareh, ete, mailable matter - whens 
aver such officer has ‘reason to believe that. mailable ‘matter 


‘transported contrary to law may. therein be, found." ua Wigmore 


‘fina no Asanonetie explanation for the: lack. of. such use at ‘the 


present timo. in his own. words in the. ‘aforementioned. work he 





. In the following - ease involving the. Federal ‘Conmmications 


Act ‘the . ‘Supreme Court held in Golds tein Ve Ue oe 516 v. S. 114 


party to a tapped. conversation has Fete) standing to object to ‘this 





wse vy the governnent to cbtain: ‘testimony. | Assertion ot the. 


-rtght, raasoned the court, Ls, a peraonal mat ter Like as sertion of 
”, the. constitutional right ts protection. against unreasonable 
“searches” or. seizures ox self~inerintnation. ‘therefore, ‘a third 


- person could not complain of . ‘the: use of evidence ‘obtained | 


“Following the Goldstein. decision. was ite companion case, 





Bankruptey At). - ‘Here the oourt : held that a recording of ‘the hs 


‘| defendant's conversation into a. telephone receiver obtained ‘py 


federal officers wlth the aid of. a sensitive. listening device: 


within the meaning, of | the act, “Page 153. a . 
Wiemore: points out in Yols a, ‘Section P1848, Page Be, of ane 


"Treatise on ‘Bvidence”, Sra BaLtion, that under section FQ0, 





points out. there is precedent for authorising the interception off “3 
MOBSR LOS « In addition, Professor Nilgnore, as indicated by the 
quotation at the. beginning of thie meworandim, not only approves 


of tho uae of Hire tapping by law ‘enforcement officer, but can 


states: a 























mort isa stngular pheneueuen phich’. 
cyl. some tes pugela, ‘the, /bistortan.® 


—. respect ‘te. the: “onetitutionaltty. oF ‘such a measure te 
- | may be. pointed out here. that’ ‘the validity, of ‘the Hew York mae 
|  peferved | to: above WB.8 ‘upheld’ by the’ ‘New. York court of ‘Appeals in| 
‘Hablem Cheol’ tee. G98 vs Bsl2,: 68 TEs: (pa). 954 (ass). In 


i addition, the: Supreme court ‘deolered. “in ieee, the cass of olmate 








4 ee We con supra, ‘that any alleged right infringed upon by he ‘usp. 
ag! wire tapping, 2 te Gey ‘tho: right ot privacy, fs not within the 
 peniset, istondment. of the. Constitution and,’ therefore, de not a 
Wola ton « of the: ‘Unlted Staten constitution. : | : 

“the: feeling of honeat, earnest: and efflotent law ‘enforcenent| 
. éttieers and. those nenbers: of ‘the. ottizenry: vio are aware of. ‘the! 

problems that. confront. those officers: is Lliustrated oy the | 
following. excerpt ‘from an article published in ‘the Saturday ae 








~-Byoning, Post, gated ‘Septonber 8, 1982, witten ae Bdson Shanhart 
| a. rebired’ Deputy: Commissioner of ‘the ue Be Customs Servicn, 
| entities “smigglers. ere hy inves ) , 


_ WE would ike’ to submit. ae ‘that those. ulbreltberal’ 
. gudges whose. hearts pleed for. the. poor benighted . 
 oviminel should ‘lat their hearts bleed. occasionally 
for the poor benighted. citizen whose rights have ‘ 
'. been Lenored by. the criminal and for the law enforce~ 
_ ment.officers who have -been elected or Rie eee by ey 
-, bhe people for, pete protection." : 


‘In urging a srant of. federal wins. tapping authority in 1961 





_ the Senate | Crine Investigati ing ‘Committee noted: 
"several - states, notably’ New: York, have: laws 
_owhich permit the use of. wira tapping. pursuant to 
cours order. and subjeet to reasonabla: Sareguardye 
’ These laws work satisPactorily and without objec~ 
Bion. on. the’ part. of ‘the law abiding citizens," 


Sonate Report Hoe 1285, aaa Cong. at sepeton, 
By (2951) ; 


4 mew York's vine tapping Logtsiabion has recently. been’ augnen 
: tea by See. 5528. ‘of ‘the. Penal Code: of ‘the ‘Stiate of itew York whic 


es aiken Aba slsdemeanor to. possess a wire ‘tapping. device ‘*yunder 





of oirenistances evincing an intent to unlawfully » use or “employs ue] 











o 








or allow the same to ‘be died eee for wire eine P This: was 
adopted ree April, ici as the result of the exposure of a plot 


by private persons to” bap the: telephone of Hayor Jillian O'Dwyer. 


and several other city of rfiolals. 


‘the following ‘is a Maat of uses of mee tapping devices in 


‘the State of New ed ee 


d¢ “ire tapping was: used to monitor the telephones 
- of imo wn packeteer to rs Wo called him and 
for what purpose. | . 
2. . tare tapping was asscnttal in. obtaining evidence 
2 against individuals such as call’ girls and bookmakers 
- who transact their illegal business by telephone. 
Se Wire tapping has provided the eritical proof: 
' of une: (conspiratorial. nature of a eriminal act, eo. Sip 
| when a group of eriminals solicits, by telephone hundreds 
. of contributions Lor va nonexistent, ever-changing 
charity, recordings will be. evidence: of the inconsistent 
statements knowingly made and Wild ascertain pozenTaee 
‘defrauded complainants, . 
| de Vlre tapping recordings have preserved the 
essential’ part of a soriversabion in. which & Crininal 
act is planned or carried out but here the witness 
conversing as uneducated, ‘frightened, er in any way 
unable or unwilling to desorite accurately the 
tek phone trm sactiion which constitutes the Etst of 
the offense. | ; 
5e -. “ire tapping’ records have’ served to convinoe | 
defencants that the police now of their eullit ana 
that they wuld be (wise. to turd State! s evidence, 
_ confessing and ‘naaing confederates, 
Ge vire tapping has deen useful, in kidnapping cases 


where “Bhe ‘kidnapper cauabe ‘the victim bo arrange tor 
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the nation | and the communt ty Ain which they work. NeBe 8 vdigmore 
* Evidence, Sec. P1B4E \Srd Bde 1940)3, hearings before ‘Subcomit tee | 
Now 1 of the Commit tes on: tho Judiciary on eRe 2266 and H.n.3099), 
; Tth Congey lst Benerons 1L2 (2941) (testimony of J.Bdger Hoover) 
Lass at 267 (letter fon president Hoosevelt to. Rep. “ElLot) 86 


nensible: offenses such as ‘Ldnapping and extortion, as well a8 fo 


 tebota ge, espionage and similar orimes against national security, 


“effi cer should be placed ab Least upon: aoe footing with the 
criminal. = oe 


by. the U. Se. Conatitution. BY continuous: repetition of this phra 
tthe - mAgbt or privacy" those who oppose. wire tapping in dts limit 


‘the vighta. guaranteed by. the. constitution of ‘the, Ue. ee. Gie & fre 
don of speach, religion aod search and pelnure, ote. The se perso 


overlook she landmark decision in anne tapping of Olmstead Ve U.S 


“auch. right guarantecd in. the. Tr ourth. faentnent of the Uses. Constitu 





3 : Gann ogee ted = vie 
, i : 3 7 
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'. Sansom. His voiée can be recorded and the record 





















then played to hundreds of pélice and other ‘parzons: 
who. may recognise. vocal Adtosmeractos and thus. 
 Laentity the kAanapper.- . 3 
LIT - Genera? Policy Considerations 


Those who ‘favor wire tapping do 20, in the interests of 


CONG. Tieo. Apps 1471 (1940). (atatenent of “Attorney ‘General Jackso 


they advocate, ‘the use of wire tapping for the detection of repre- 


Some advocate ite use in ocnnection. vith lesser opines such as 
misdemeanor offenses. It° Iaargued that. oriminals utilise science 


to mee ‘fullest in their achemes, therefore, 4 law enforcenent 


those “who oppose wre. ‘tapping do” 80 by & guing that the 
ottizens?. right of privacy Lesacred and should not. be iuvaded. 


These persons have. confused the right of privacy: with those grante 


form. by law enforcenent officers with adequate safeguards, have | 


aesociated this phrase. end spoken of <7 as boing synongmous With 


SUPT. which elearly and succinctly. points out ‘that. there is‘ne 


aie Sees 
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These opponents also conveniently overlook. that portion of the 
U. &. Constitution which prevides. the State and Federal police po ors, 
and that these povers have been used repeatedly ta pass regulator 
legislation in reference to law enforcement. 


In order to round out the background information on this subiect 


the case of Nelvin ve Reld, 112 Gal.app. £05 (19321) must be polnted 


case for a sult for dausgess. She ‘plantirr had been engaged 4n 
prostitution before her marriage and reformation. She had also 
been a party to a murder trial in uhieh she was acquitted. The 


out. This was the first California case wiich discussed the sub ject 
defendant procuced a moving picture shoving the incidents and lif 


of “the right of privacy". Here 1t must be noted we have a 3 


| 
of the plaintife, and also Babi her full maiden name in the picture. 
In the absenoe of any othor law on. the subject in California, the 
Gourt burned to the slate constitution, Section 1 of Article l. 
in granting a judgment to the plaLatirr the court held that the 
aforementioned section protected a Gitizen of the state of California 


from "unreasonable invasions of their right to privacy". It must 





be noted, hovever, that not only is this a etvil casa, but more 
important the appellate court limited tts nelcing to wmreasonable 
invasions. uhe facts of the Reid case supra, can in no way be 
compared with Pacts which might arise ine wire tapping situntion 
if the provisions of the proposed section 640.1 are’ enactad. It 1 


submitted by this weiter that all the cases involving the heave 


of the right te privacy for the nost part deal in factual seu | 


either similar to the held cass supra or involving the unauthoriz d 

use of dhotegra lis’ anc names for a2 monetary purpose. It ls submitted 
that Ceectien 640.1 is not ‘ violation of our state constitution, 

and as indicated herein. not a violation of the U.5. Constitution. 

veiching the individual's ri: he to privacy acainst the need for 


effective, efficient and complete detection. of crtminals by our law 





enforcenent groups, we find ourselves with the type of conflict i 


oe | 
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California law on a state level inciudes almost all of the recomene 





values which characterizes many areas of our law and seclal struc 





ture todays Invariably, these conflicts are resolved through a 
comparison of the exigencies of our times in demanding adequate 
safety and protection for scelaty as a vhole with the personal 


gights or comforts of the individual. Those who opposes a weld 





rogulated wire tapping Law in effect insist. that the evervhelming 
necessity for effective law enforcement and the protection of the 
citizens of our communities mass suceunb to the individual 
criminals personal privilege not to have his eriminal sonversubio s 
tapped. | 

Ure Allen F. Estin in kis extensive article entitled "the 
Wire flapping Problem", 82 Columbia Law Review 125, February, 1982, 
while not wholeheartedly In favor of wire tapping per bey has 
admitted that there is a necessity for well plamed and regulated 
legislation on this subject. it ia subuitted that the proposed 





dations of Mx. Westin with respect te the safeguarding of individud 
rights and etill providlig protection for society. 


‘Reap eoblully submltted,. 
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NARCOTICS 





TOTAL. «=—==—s«sSCMNSDEMEANOR «= FELONY, SST MISDEMEANOR FELONY 
COMPLAINTS COMPLAINTS COMPLAINTS = COMPLAINTS COMPLAINTS COMPLAINTS 

JAN 5 2° Cti‘“;:é‘«S a ae “ Jats 84 aT 
Fee, 57 22 35 Fes. 90. 47 43 
MAR. 6a 24 40 MARs 95 39 56 
APR. —s a ae ee 29 APR. 70 BB 37 
May 29 3 26 May BQ 15 35 
June 58 10 | 480 JUN. eo 28 34 
Ju. ss 16 : 40 JuL. "(87 38 62 
Auc. 94 32 62 Aue, iH “4g 47 
SEP. 84 29 85 «SEP. 87 : 54 _ 8 
Oct, 85 27 58 Oct. 89 45 44 
Nove - 50 28 22 Nove 2 85 35 50 


Dec. 59 230 36 Dees 75 38 May 


TOTAL —= 746 259 487 TOTAL =< 970 . 465 505 
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ADULTS TOTAL ee ADULTS TOTAL 

ARRESTED COMPLAINTS , ARRESTED. = COMPLAINTS 
JAM 127 56 JAMe 158 84 
Fes. i341 57 Fes. . 164 90 
MARs 126 a - Mars 148 95 
Apr. 122 BA APR. 143 70 
May 109 29. May 74 50 
Jun. . “129 . (‘8S w 4 June 45 62 
JUL. - 449 56 ~ dune 158 87 
Aucs 178 94 : Aue. 144 96 
SEP. 95 B4 x SEP. 134 87 
Oct. V17 85 > Oct. i771 89 
NOVe $49 56 : Nove 186 85 
Dec. uu 59 Dec. ones 75 
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1954 Y | 1955, 
_ TOTAL | pee TOTAL 
ARRESTS . - 7 ARRESTS 
JAN, - 424 | Sine 439 
Fee. - 378 FEB. . BNE 
MAR. 484 , Mare 464. 
APRo 456 APR. 406 
May | 401 MAY '  . 365 
JUN. ) 4 Jun. aor 
" Jthe «Bal dike | 390 
Aus. 367 Aue, gw: 
SEP » 387 SEP » 373 
Oct. 428 . Oct. 485 
Nov. 435 Nov. 469 | 
Dec. . 361 a 





TOTAL o= 5,023 , 4,623 
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- PHONE SPOT ARRESTS—--—-—— 


TOTAL ARRESTS 






































e000? x 7 



































































































































- PHONE SPOT 
ARRESTS 
JANe 4 
Fee. 9 
MAR. 6 
APR. I 
May - 
JUH 12 
JUL» 3 
Auc. 5 
Sep, 5 
Oct. 7 
" Nove 5 
Dec. 2 
TOTAL == 59 








BOOKMAK §NG 


1955 
HAND BOOK  . ~— TOTAL. | 
ARRESTS ARRESTS 
6 io JANe 
3 | 12 Fee, 
5 fl MAR. 
; > 2 APRe 
5 5. May. - 
2 14 JUN. 
i2 : 5 JUL» 
6 Ht ; Auc. 
3 18 SEP. 
3 | 10 Oct. 
2 7 Nov. 
| / 3 Dec. 
59 | 18 TOTAL == 
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ARRESTS 


TOTAL 
ARRESTS 


i57 

















1955 


. May 

June 

July 
August 
September 
October 
November 


December 


Totals 


2955 

May 

June 

July 
August 
September 
October 
November 


December 


Totals 


SHERIFF 


LOS ANGELES COUNTY 


NARCOTIC COMPLAINTS 


Number Number 

Requested issued 
52 50 
72 62 
97 87 
110 96 
90 87 
96 89 
91 85 
75 75 
683 631. 


No, Denied 


afe Cahan 


Cd 


BOOKMAXING COMPLAINTS 


Number 





Number 

Requested issued 
y 4 
9 7 
16 16 
10 10 
Le nial 
LL 9 
aie 1m 
Li 9 
Bu. 79 


Nog Denied 


a/c Cahan 


Other Reasons 


Nos Denied 


2 
10 
10 

pies 





No, Denied 
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SYMBOLS 


DL=Day Letter 





CLASS OF SERVICE \ | E S f RN, 
This is a full-rate 
Telegram or Cable- £40 7 oe 
ram unless its de- 
feed character is in- 
dicated by a suitable 
symbol above or pre- 


ceding the address, W. P. MARSHALL, PRESIDENT 






NL=Nighte Letter 






LT=Inv'l Leteer Telegram 









VLT=Int'l Victory Ltr. 














The filing time panos in the date line on telegrams and day letters is STANDARD TIME at point of origin. Time of receipt is STANDARD TIME at point of destination 
— LA240 OD574 | ee AN 19 PM 4 55 
0 RVA188 DL PD= RIVERS IDE CALIF 19 hy APMP= 
“H ALLEN SMITH CHAYRMAN JUDICIARY COMMITTEE: 
=p OU. WEST (6TH ST a 


RESOLUTION JANUARY. 19 1956 _ 
9) FIFTY<FIVE CHIEFS OF POLICE ZONE 65 UNA NImous Ly PASSED 
THE FOLLOWING RESOLUTION TODAYe asfedieae 
@ WHEREAS THE RECENT CALIFORNIA SUPREME COURT DICISIONS 
“ON SEARCH AND SEIZURE HAVE SERIGUSLY HAMPERED LAW ENFORCEMENT 
OFFICERS IN THE CONTROL OF ALL TYPES OF CRIME: - 3° 





4 THEREFORE BE IT RESOLVED THAT HIS EXCELLENCY THE 
GOVERNOR OF THE STATE OF CALIFORNIA» " iNTRODUCE “AND RECOMMEND 
THE PASSAGE OF A BILL AT THE FORTHCOMING SPECIAL SESSION OF | : 
THE LEGISLATURE RESTORING THE ADMISSIBILITY OF SO-CALLED, ~~ 
NILLEGALLY OBTAINED EVIDENCE " AT a iN NARCOTIC CASESe - 
| 4 BE JT FURTHER RESOLVED THAT iT iS VERY DESIRIOUS OF 
RESTORING THE ADMISSIBILITY OF SO-CALLED "II LLEGALLY OBTAINED 
fail IN ALL TYPES OF CRIMINAL CASES IF CRIME IS TO BE: 


KEPT UNDER CONTROL IN CALIFORNIA BUT THAT i: S) MAL VDAT ORY TO. 

















RESTORE THIS RIGHT JN NARCOTIC CASES iF THE PRESENT INTOLERABLE, 
“SITUATION IS TO BE ALLEVIATEDs > | | 
9 BE IT FURTHER RESOLVED THAT COPIES OF THIS RESOLUTION: 
_BE FORWARDED TO HIS EXCELLENCY GOVERNOR KNIGHT AND THE: 
HONORABLE H ALLEN SMITHe = ee eta ete At 
CHIEF J A BENNETT RIVERS IDE POLICE DEPARTMENT COMMITTEE FOR - 
CHIEFS OF ZONE 6 | 


- tllvGsees at APPRECIATE SUGGESTIONS FROM ITS PATRONS CONCERNING ITS SERVICE 
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DL=Day Letter 


==) WESTERN UNION 
: = f on NL=Night Letter © 


_ TELEGRAM | 120 es 


Letter Telegram 







W. P. MARSHALL, Presipven 


















CHIEF A E JANSEN SAN DIEGO POLICE DEPARTMENT 
' COMMITTEE FOR CHIEFS. OF ZONE 6 | 


8 @ CHIEF WYATT D BRIGGS EL CENTRO POLICE “DEPARTENT 


{ COMMITTEE FOR CHIEF FS OF ZONE 6 











oe Petia eae te. 








THE COMPANY WILL APPRECIATE SUGGESTIONS FROM ITS PATRONS CONCERNING ITS SERVICE - 
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oH ALLEN SwITHs CHATRMAN JUDICIARY “Con aE pi | 06 


2530 WEST, 6 ST Los A: 











2F I FTY=TWO CHIEFS “OF POLICE» ZONE 25 UNANIMOUSLY PASSED THE 
FOLLOWING RESOLUTION TODAYe. | | | 
4 WHEREAS THE RECENT “CALIFORNIA SUPREME COURT DECIS TONS 
ON SEARCH AND SEIZURE HAVE SERIOUSLY HAMPERED | Law ENFORCEMENT, 
OFFICERS IN THE CONTROL OF ALL TYPES OF CRIMES 
q THEREFORE BE JT RESOLVED THAT, THE ASSEMBLY SUDICLARY 
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COMMITTEE INTRODUCE AND RECOMMEND THE PASSAGE. OF A BILL AT 


THE FORTHCOMING SPECYAL SESSION OF THE | LEGISLATURE RESTORING - 
THE ADMISSIBILITY OF SO-CALLED PLLEGALLY OBTAINED EVIDENCE 


te 
{ 


AT, LEAST IN NARCOTIC CASESe 
o BE JT FURTHER RESOLVED THAT, | itis VERY DESIRIOUS | 





OF RESTORING THE ADMISSIBILITY OF SO-CALLED TLLEGALLY : 
oBTAleD EVIDENCE aN ALL TYPES oF eRlam ¢ CASES oF CRIME 1s. 








wiARDATORY 70 RESTORE THIS RIGHT IN see “GASES IF a “PRESENT, | 


INTOLERABLE ‘ “SITUATION IS TO BE ALEVIATED! 
ia CHIEF W W VERNON OAKLAND POLICE DEPT. CHAI RIAN | 
SPECIAL COMMITTEE ZONE 2. 
9 - CHIEF CHARLES. BROWN RICHMOND POLICE. DEPT. 
MEMBER SPECTAL COMMITTEE ZONE 2 7 
gq CHIEF DON ‘Woops SAN ANSELMO POLICE DEPT MEMBER 


ce ING ius SERVICE 
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IN CHAMBERS 
MUNICIPAL COURT 
LOS ANGELES JUDICIAL DISTRICT 
MORTON L. BARKER, JUDGE 


January 13, 1956 


Mr. H, Allen Smith 

Chairman, Assembly Judiciary Committee 
400 Security Title Insurance Building 
530 West Sixth Street 

Los Angeles 14, California 


My dear Allen: 


I am very sorry that it was not possible for 
me to appear before your Committee yesterday. As I in- 
formed you I had a @erital'= appointment at 12:30 and 
had to return for my afternoon calendar in Van Nuys at 
1:30. I am sure that probably everything that I might 
have said was covered by the other speakers. 


For your information, I enclose a copy of 
the statement which I had proposed reading. 


Very sincerely yours, 


p oy iti, LI ae & be 


MLB:mb Morton L. Barker 





Enc. 





























Chairman Suith and Committee ‘Meubers: 


a appe. T here today ‘primarily in the capacity of 


| citizen, rather, than es Judge. From the imposing array of 


witnesses whow you have’ invited tO appear before you, I.am 


heed ‘that atl that .s have to. sey nas: either. ‘been said and : 


a will be said a great wany “nas ‘during ‘this’ ‘hearing and 


‘probably a gr ‘at dea i better than I ean “gay wt. Despite this 


: tae: I. should like to OErEE several comments for your 


_ consideration. 


The matter you, are. cons! idering 1s. not. one of law, 
but ines a question of public rece ee ‘4ey. Cnet s answer to 


this questton depends entirely. on his social and political 


- viewsoint. By political I do. not meen partisan politics, 


’ but rather one's feelings as to the obligations of government 


to the individual’ citizen weighed against the general Sublic 
interest in one detection and suppression of crime. 


aera appears to be no doubt but what so far 4s 


“constitutional limitations are concerned, the ‘exclusionary 


"rule is not mandatory put ts. governed entirely from the 


| socio-political viewpoint of the person or ‘body. considering 


- the matter. . 


Ob jectively stated, the. rete, is this: . Has: 


' the conduct of. police’ officers in matters of unicwful 


searches: reached such a state’ as to require the Courts. 


‘to refuse to consider: evidence whtch ‘was obtained contrary 


to established TuLGe of Lew, even tho such evidence establishes 


the guilt ee the person in. ‘whose possession it was found. » 
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From the language of the Cahan Case, it ils apparent that 

it was concern over such a state which influenced, the Court 
in its decision because it is declared: | %......-.e0e-.4 the 
constitutional provisions make no distinction betwéen the 
guilty and the innocent snd it would be manifestly impossible 
to nrotect the rights of the innocent if the ealice were 
permitted to justify unreasonable searches and seizures on 
the. ground that they assumed their victims were criminals. 
Thus, wnaen poneiesne ion is directed to the question of the 
admissibility of evidence obtained in violation of the 
constitutional provisions, it bears emshasis that the Court 
is not concerned solely with the. rights of the Defendant 
before it however guilty he may appenr, but with the consti- 
tutional right of all the people to be secure in their homes, 


persons and effects." 





‘My opposition to the exclusionary rule-is based 
on three grounds: 


1. There has always existed a sufficient 
restraining influence against the invasion 
of constit: tional rights of innocent persons, 
by police officers in the form of liability 
for damages in a civil action for such 
unlawful invasion; ; 


a. The number of instances of the invasion of 
constitutional rights of innocent victixs 
is so small that, considering the sublic. 
interest ln the detection and suprression 
of crime, the generel welfare demands that 
the exclusionary rule not be applied; 


3. Because the narcotic problem has reached 
' such alarming prozsortions and because 
of the secret and devious methods used 
by nareotic dealers and users, special 
rules of evidence shouljid be adorted in 
prosecutions for this ty-e of offense. 
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5 sek we should, assume that out: of every: 100 wevaene 
who were “anlegally searched (as defined inthe. ‘(Gahan decision), 
ony: one of such searches, ‘Pa died tO produce proof, of the ute 
of the. person “gearched, would this establish Such a threat to 
constitutional. liberties as ‘to! require the suppression of the “ 
evidence obtained by ‘such - search? 

2 snow of ‘no way: in whiter ‘the’ nubers" ‘involved | ty 
“the last question’ can be established but ba sed on my, ‘experience, 
i would say. that the: figure of one out of. 100 1s conservative. 

Would it be ‘in, ‘the gencral public. interest to, permit, 
thie 99 guilty. persons, ‘go free ‘in. order to. srétect the one 
econ. person? . 

it is the poliey of this" State to. require. that. 
proof, of ‘the guilt of a defendant. in a eriminal’ proceeding 
be established beyond a reasonable doubt: under “‘the- theory oe 
that it is: better that. a. niber of, ‘weullty Tersone escape | 
“punishment than ‘for one tnnocent gér'son: _ to, be ‘convicted. 

This poltey. has no relation to the’ sroblem before 
yous bal the case of. 80> sealed uniswoul searches, the, evidence. 
produced by: the sea arch is” direct ‘proof pointing: to the: guilt . 
of the person, searched and 3 in. the great. ne jority of cases. | 
conslusively establishes such guilt. ha ener 

ee: is to be noted: that objection is not made a 
in behalf of the sersons whose gullt Wes established by the 
unlawful searches. ‘The sole concer rn, of those wie argue ; for’ 
the exclusionary rule is. ‘the protection of the Anhocent” : 
victims of unlawful searches, “of the one. in: 100 “searches. 


if the ene of those innocent victins could 


fone be protected by the: sup tession. of evidence, obtained 
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by illegal methods, the argumont with respect +o weighing the oo 


conflicting questions of sublic soltéy involved: tn. the ‘detection a 


and suppression of: érime versus the. conistt titdonal right of 
the innocent victim would be nade stronger an favor. of the 
exclusionary rule. | | | | 

But the’ tmnocent victin has. means ‘whereby to redress: 
tie wrong done him for tite: ‘Lnvasion. of his consti tutiorial 
rights. He may recover. money damages for such invasion. 


Is: the’ exclusionary rule. necessary. to secure the. 


“Constitutional rights of all citizens: or as Dean Wigmore S8YSy 


“4s the exclusion of such evidenes: based: us6n ‘Mn sgutded 


sentimentality" as set forth in, Justice Spence!s dissenting 
| oes ‘inion of the Cahan, Cases. 

To supyose the. existence of that chaotic state - 
where there are widespread invasions of constitutional . 
__ rights 4 tt would be ‘névessary first ‘to assutte ‘that the 


Courts were helpless to prevent such conduct ’ ‘To-state the: 


oo _ Proposition ae “to! answer Beas” 


tt has bedi my" “ experience, as, I. am sure’ is the - 

. ease of ell others appearing before you,: that the exclusionary. 
rule has been invoked almost. entirely’ in cas es. rivolving © 
narcotics and’ bookmaking.” So. far as. I can: reali, call. of | 

as. reported’. cases from the ‘Appellate ‘Courts: in ‘this: | . 
“jurisdiction, have dealt with: these two (types of criminals. 


In my opinion, because! of. the: extreme. aifficalty. of ee 


-henston encountered. in these ‘types. of cases; they ‘should receive. 


different treatment. 
When at, is considered. that. gealings of narcoties. eo 


are figs on “street corners, in: ‘bars: and often in ‘the early 




















morning hours and without any opportunity for prior infor- 
- mation on the subject by the solice’ officers, it is mani- 
festly im; ossible for. them to obtain search warrants in 
all cases. foe prinéipally thru’ the use chee informers 
that information “concerning a ‘brahsacticn involving narcotics | 
is obtained and then often’ during the'hours when the Courts 
are not in sessions. When bookmakers ° angege’ ‘in such. acts 
as recording their: bets. on whe enameled eavrace of a stove 
with a crayon and shortly thereafter erasing them with a | 
solvent, or using the so-called magic slates on which the 
writing can Be instantly removed. by lifting a sheet of - 
edi Paenane: what opportunity is there for an officer to 
obtain a “search warrant. | | | 

It -. my opinion chat if. the ‘exclustonary 


rule were not applied to bookmaking and narcotic cases, 





the work of the police officers would be greatly facilitated 
although IT urge that the rule entirely set aside by 
legislative action. . 

‘So far as qT am eoneariad: it gives me-a feeling 
of frus* ration to apnew che exclusion of evidence which 
in itself establishes, beyond question, ‘the gulit of a 
defendant. - . 

May I close with the statement that, it is my 
sinion that there is no threat to our constitutional 
Liberties thru unlawful ‘searches and seizures and that 
whenever an umlawful search - and, selzure is node, ‘an 
adequate remedy is available, I, therefore, urge that 


legislation be adopted for the purpose of expressing 











oe 
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what I am sure, is the opinion ofall: the law-abiding 
citizens of this State, to-wit, the restoration by Statute’ 
of the rule with regards to the admission of evidence as 


it existed before the Cahan Decision. ~— § -.) 
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January 26, 1956 


Me, Willard Carpenter 
Administrative Assistant 
American Civil Liberties Union 
5927 Sunset Boulevard, Suite 204 
Los Angeles 28, California 


Dear Mr. Carpenter: 


Receipt is acknowledged of your letter dated 
January 25th, 1956, and I am not just certain when 
the transcript will be completed and whether or not 
we will run off copies for other than the members of 
the Assembly Judiciary Committee. 


I will, however, keep your letter and if you 
don't hear from me again in thirty days, I suggest 
you make a further request so that I can discuss 
the matter with the committee. 


Very truly yours, 


H. ALLEN SMITH 
HAS/fp 
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Abram L, Harris 

Earl G. Harrison 
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Palmer Hoyt 

Dr. Robert M. Hutchins 
Dr. Charles S. Johnson 
Gerald W. Johnson 

Dr. Mordecai W. Johnson 
Dr. Percy L, Julian 
Benjamin H. Kizer 

Dr. John A, Lapp 

Prof. Haroid D. Lasswell 
Mrs, Agnes Brown Leach 
Max Lerner 

Prof. Robert S. Lynd 

Prof, Archibald MacLeish 
E. B, MacNaughton 
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Prof. Robert Mathews 
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Dr. Alexander Meiklejohn 
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Donald R. Murphy 

Dr. J. Robert Oppenheimer 
Bishop G, Bromley Oxnam 
Rt. Rev. Edward L. Parsons 
James G, Patton 

A, Philip Randolph 

Elmo Roper 

Morris Rubin 

John Nevin Sayre 

Rt. Rev. William Scarlett 
Arthur M. Schlesinger, Jr. 
Joseph Schlossberg 

Robert E. Sherwood 

Lillian E. Smitn 

Edward J. Sparling 

George R. Stewart 

Mrs. Dorothy Tilly 

Prof, Edward C. Tolman 
William W. Waymack 
Aubrey Williams 

Dr. William Lindsay Young 
Benjamin Youngdahl 
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American Civit Liserties Union 


SOUTHERN CALIFORNIA BRANCH 
5927 Sunset Blvd. - Suite 204 
Los Angeles 28, California 
HOllywood 1-9926 


SOUTHERN CALIFORNIA BOARD OF DIRECTORS 


Robert B. Pettengill, President 
Charles Mackintosh, Vice-President 
J. B. Tietz, Secretary-Treasurer 


Hugh Anderson 
Leo Baggerly 
Harry Braverman 
Eliseo Carrillo 


Arthur Carstens 
Prof. John Caughey 
Frank Chuman 
Robert Clark 
Edmund W. Cooke 
Rev. Frank Crane 
Prof. George M. Day 
Mervin Harris 
Paul Jacobs 


Eason Monroe, Haecutive Director 


January 25, 1956 


Hone He Allen Smith 


1620 Las Flores 


Drive 


Glendale 7,, Califormia 


Dear Mre Smith 


Katherine Kilbourne 


Gifford Phillips 
Richard Richards 


Prof. Frank Sherwood 


Mrs. Foster Sherwood 
Mrs. Ralph Smith 
Cornelius Steelink 

Robert S. Vogel 
Philip Wain 
Clore Warne 
Prof. Edgar Warren 
Elizabeth A. Wood 
Dr. Wm. Lindsay Young 


A. L. Wirin, Counset 


May we please have a copy of the testimony given 
at your recent hearings studying the Cahan decision 


in Ios Angelese 


Sincerely yours 


(@ Merde ue AH 


Willard Carpenter 
Administrative Assistant 
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Bean Professor Barretiy 


Hos Geatebade’ Raward. te BapreEt a hor eer 
in. University. of: California | Law. School oes 
io) | Berkeley, : California eT are 


a a  transeript of the ‘proceedings: of the: Judiciary BS vs 
..  Subcommittee- on Searches and Seizures ‘eovering ‘the. hearj-9. .! 
oe held: in tos” anger’ on January Ait’ and. A2th, 1956, Lae 





eMaxtoh 22, 2956.5 eee ae 








“Under separate: “‘eover. ‘thaye is. pe tine: forwarded ‘to: 





‘You. ‘waa’ ‘Tote. ‘that ‘this 45. a “sizable . ‘aodtiment’; 


ee aaah is the- occasion for somewhat,of a/delay in its: cs 





- paration for'.distribution, .and. inasmuch as this Has been: 07S 
““pather . costly;: should you. find .you., do not: have. use: for ccs ee eae 
fim the future, please return it to'me rather: than res ue 
Vey as -* have. considerable. numbers: of" requests. for ity : 


CAgter ‘peviewing’ the draperies ould. psc 


eer suggestions. you: may ‘have relative to: ‘legislation to’ 


Snes offered at. the A957. : General. Session. of. the Pigoe ene 





: Thanking youl. ‘for your! cooperation. a ‘remain 

















Hon: John AL Hewiicker- 
Judge, ‘Superior ‘Court... 
County: ‘of. San. Diego | 


& “t 
Sprenearipe | ‘OF. the evecenics ‘of the gudketecn ocr 
Subcommittee": ‘on: Searches “and, Seizures covering: the nese: 
“ing held in Los. ‘Angeles, 'On: January. 1th: vand ;: 12th} '1956,., 
After, weviewlng: the. “‘transcript,> cake would: ‘appreciate: any us 
suggestions: “you may shave | relative : tO. ‘legislation ‘to be ea 
offered at- the. 1957". General. Session ‘of: -the Tegisiature.. 


zr would. also: appreciate: 4b very. neh’ af. you: would, 

“allow: Judge’ Turrentine :to sreview .the- transéript. so that’: 

i may. have: the: benefit: 08%. his: taper et lons » JAS yOu pro-. 
OW ae iy ecueelae peepee for. 
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os March’ 23:5 “1956 © ere Of 


-ean. Rawat Te : Regan, Chal wian 
Senate, Committee” on Judiciary.” ao 

'. State Capitol.. ae ‘ 
Pe CTAMeRE Gs California 





You’ will peeaia: rr ‘told you: that ithen: ‘the eee. 


of proceedings. of the Assembly. Judiciary ‘Subcommittee on ° 
., ° Tllegal Searches and Seizures was prepared: T° mould cpeovige © 
or ae _ a FORT =. Please’ ‘find ‘Banie, enclosed: wits ae 


. te you have need for additiotial: wonken for thes mem~, 
Bard. of your subcommittee, . ‘please let. me. know. © You wil 
note; however, that this is, rather. -extensive,. and I dont 


. have any more: ‘than enough oe to distribute. ve Whose. 
Dee cne who may’, be. interested, ie te 


Ox think this. pretty: ict: covers. ‘ihe depict and: 


Opes ‘upon the information therein, we should: be able: to. 
'. . @Ome. to: Some con¢lusions . as. ee necessary: ‘legislation at. 
re 1957. EOae rene. : & ae : : 


r 


ee 





oH, Allen Smith. 























March 23,° 1956.) 


Carl Repers » Chief ; 
. Glendale Police. ‘Department 
; Glendale, California: 


Dear Cari: 


Under separate: cover there is being forwarded to | 
you a transeript of the proceedings of the Judiciary .. 
Subcommittee on Searches and Seizures covering the: heat= 
ing held in fos wiec nee on January, Eas and: ‘12th, 1956,, 


vou will note that this'is a st able’ document, 
which’ is the occasion for somewhat ore & sas lay in its pre- 
paration, for distribution. © Ynasmuch' as this has been — 
‘rather costly, shouid you find you do not have use for it 
in.the future, please returm it to me rather than destroy 
it as i Have had considerable Tequesta, for it. 


“after review! ing: ‘the. trariseript, . ae wouid appretcate 
any augecstions you. may have relative to legislation to 
be of ffered. at the ADDT: General ‘Sew ssion. of une legislature, 

Thanking, you: ‘for your. cooperation, RY remain 


Very. truly” Yours 


. ; ee ae 
GAS: g6 | 





















: “WALLiain: Hi; Parker’, 
Log: Angeles: Police. Departiient 
Los. Angeles 5: Ca i fomntA:, : 


2 Dea Bil: 



















ion ne Under’ separate: ‘cover’ ‘theva is: “being forwaracd: to 

“Sogou. aver ranscript. “of the proceedings: of. ‘the Judiciary: ae? 

- Subconmi ttee-. on, Searches. and ‘S:igurés « covering ° the-. ee 
ing” held. Jin, 108. Ange les. on: January. ith and 12 th, aa : 








eG. “You. will note. ore ‘this: “Is ay ‘sizable. ‘dodunent es 

~winteh is: the: ‘oocadsion,; for’ somewhat | ofa delay: ‘in its - oo 
aration, ‘for. aistribution,. Inasmuch : as. this -has.. “‘peen®. as 
cpather, costly,: should you: “pind. you" do. ‘Adt: have use: for. Lb fT ges 
eas “the’ ‘future; please’ return, pain ‘to. Te: ‘rather | than: Gestrey. 44 





ht as Ihave: ee considerable: Pyuetien for, Ae 














do htieh al 






























































if San" Joaquin * 
{ California: 


8 transertpt so or: ate ¢¢ rote oft : pesbes canwarded : 
_ Subcommittee’ pop Gearenes and Seizures | eover tng. ‘the: hese’ 
Ang. held THe] 


oh Vow. wild noes Ee aes a  atlakig!doningat > 
which. Ls: the® ‘occasion: for. somewhat:-of aidélay. in: Ats.. prea)": 
‘“paration . for: distribution, ~ ‘Tnasmuch -as . ‘this. has.” been. : o 








-vather costly,’ should you. find you do nothave use ‘for: a aa Oe 
in. the. future; please: return it’ tome wather. than SERtrOS 


3 as I have. had considerable: ‘requests. for. LG4 , 


2S ABter povdaving! the. ‘Sranaortpt I would “appreteate 
any suggestions” syou- may: ‘have. relative to. Tegislation to” -» 
Lowe, phage Be ne 1957. General Session: ‘Of th ) legislature: 











ateemisy deforeitn: ‘Ortice - 
library and Courts. Beans 
S 4! California 


“wien tat the ‘occas Aon: Feo okt” ‘ote Zable doe taate. aa 
“pa on. for: distribution: “Inasmuch ‘as: this: hasbeen 


“rather costly,” ‘should: you’ find ‘you doé..not. have’ “Use. > for it 
“din, her Dh nave. ha pane idevabie ie tO ce ether : 


nS Fas you may: “ha Sie to. pets ticn:: 
eo ee at “the "2957: General. S . 


























<1? Maren 23, 19860. 0- 


Thomas -C, Tynsh, ‘District: fees — 
City ‘and ‘County. of San Francisco. oe es 
San, Francisco, California. = gee 


Dear Tom:. ee a ae eae ee 


“Under: ‘separate: cover: “thére’ is feine: povwanded. to 
you 2 -transeript: of..the’ proceedings of the Judiciary ; 
Subcommittee on Searches and Seizures - covering the nears 
ing. held in. Los Angeles ' on’ January, 11th - and 12 2th, 1956.) 


a You wild ‘note that this: is: a sizable document; 
which’ 45 the. oceaston. for: somewhat of.a delay in its pre- . 
paration’ for: distribution, | Inasmuch , ag this has -been a 
rather. costly, ‘should. you. find. you do not have use for it 
in the - future, .please. return it to .me-rather than” See eEOdy 
it as TI. have’ had considerable’ requests for eee ia 


| After. reviewihe the transcript, L would appreciate 
any: suggestions you may have relative .to. legislation to. 

ne offered at ‘the. noe General Session of the ‘Tepislature.’ 
os Thankeing you for’ your cooperation, fae vemaiin = 


Very truly youre, 


i te OP? meaaten seat 0°) © 











ea? Hon. Charles i Fricke « 








. Judge of the Superior! ce 
: County of Los :Angeles ae 
. Los Angelles:, california. 


Deas? Judge Fricke: 


. 3 Under SepReae cover there is. veing Pbiwanded ro. 

you a transcript of the proceedings - “Of the Judiciary 
Subcommittee on Searches and Seizures covering the hear~ 

ing held in, Tos Angeles on. SJanuary,, iith and .12th, 1956. 


‘You will’ note. that. ‘this isa sizable secumeae 
which 18 the ;oceasion| for: somewhat: of a délay in.its pre- 
' paration for. distribution; After reviewing: the. trans - 
-.eript, I would appreciate any : ‘suggestions. you. maiy have 
relative to legislation to be offered at nee ca General 
Session of the Oe eae 

a Thanking ‘you for your. oobperation, he vemain 


Nery truly yours, 


cv ; ae Mee a ‘Allen Smith. | 
ao ea es a as 


























"Haren 83,1956~ 


\ Roger ‘Arnebergh; City Attorney: - 
- .Gity. of Loa. Angeles... .7.. 05 4: 
'_ Los. Angeles, California. 
“Dear. Roger: . SS , 
Rane - ‘Undér. separate cover there is being forwarded to - 
‘you a transcript of the proceedings of the Judictary - 
_ Subcommittee on Searches and Seigures covering the. hear= _ 
.;ing held in Los Angeles on January lith and 12th, 1956. 
“You Will.note that this“is a sizable document, 
_which, is the ‘occasion for somewhat of a delay. in its‘pre-.. 


~ paration for distribution, and.inasmuch’as. this has been... ° 


rather costly, should you find you do not have use for it 


. - in the future, please return it to me rather than destroy ,. 
ae it.as Ihave considerable numbers of requests for 1t, he * 





«After reviewing the, transeript, 1 would appreciate 
any. suggestions you may have relative to legislation to” 


. | be offered at the 1957 General. Session of the legislature. 


Thanking: you’ for your cooperation, I remain - 


: “Very truly yours, | 


ee, Se 9) BY Alien Smith © 
| HAStgs 0:5 een Ae a a ae 














PENAL CODE SECTION 1524, Subdivision 6 (NEW). 

“When the property isa contraband, or a narcotic, 
the use, possession or gale of which, is prohibited by the 
State Naeoule Act, in which. case it may be taken on a 
wargant from the place in which it is concealed, or from 


any person in whose possession it may be, "! 














PENAL CODE SECTION ‘45254, (NEW). 

“When the property seized is a contraband, or 
a narcotic, the possession, use or sale of which ig 
prohibited by the State Narcotic Act, the affidavit 
for 2 search warrant shall be sufficient if it is 
based on information obtained by the person signing 
the affidavit, from a reliable informant; the identity 
of the informant need not be revealed where the | 


public interest would suffer by the disclosure. '' 
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re ine ee Pas eS F = AND INSURANCE 
409 SECURITY TITLE INSURANCE BLDG. ‘ INANG 
JUDICIARY 


530 ig rie nae VICE CHAIRMAN 
LOS ANGELES 14, CA LEGISLATIVE REPRESENTATION 


— . A ie oa ly nese 
“Galifornia Hegislature | 


-H, ALLEN SM ITH 


eee ‘MEMBER OF ASSEMBLY, FORTY: THIRD DISTRICT ‘ 


Subcommittee Hearing of 
Assembly Judiciary Committee to Study Tllegal Searches and 
Seizures, the Laws of Arrest, the Exclusionary Rule and 


Narcotics - Hearing at Los Angeles, January 11, Le. 1956. 


on April 27, 1955, the California Supreme beaut, by a 43 
decision reversed the previous conviction of Charles H. Cahan, in 
the case of People vs. Cahan, 44 A.C. 461. Within a few weeks 
thereafter, it appeared that there was considerable confusion in 
the field of criminal procedure as to what was now the law of arrest, 
search and seizure. Several members of the legislature were contacted 
by law enforcement agencies with the request that the laws be rewritten. 
Although the Legislature was in session, the time before adjournment 
was so short that it was impossible to make any changes at the L955 
session. Accordingly, the Assembly, by resolution, requested the 
Assembly Judiciary Committee to appoint a subcommittee to study the 
matter, and the Senate, in turn, requested the Senate Judiciary 
Committee to study the matter. This is the Assembly yaad elery Sub- 


committee. In turn we have asked the Senate Judiciary Subcommittee 














Statement Page 2 


to sit with us at this hearing. The members of the State Legislature 
here today are: (Introduce them) 

Tt should be kept in mind that nothing can be done until the general 
session in 1957 unless it appears that changes should be made during 
1956, and in turn, the Governor would agree to open the call to the 
subject matter, 

The State Legislature can only make the laws, we cannot enforce 
them. However, our understanding, and Bu pelieve I speak for the other 
members here today, is that the U. 8. Constitution, and its amendments, 
as well.as the California State Constitution secures every citizen 
from unreasonable search and seizure. Accordingly, a warrant, 
authorized upon a showing of probable cause, supported by affidavit, 
particularly describing the person or place to be searched, and the 
things to be seized, must first be obtained. 

A review of the situation reflects that at common law the 
admissibility of the evidence obtained was not affected by the 
illegality of the means by which it was obtained. However, in 1914, 
the U. S. Supreme Court, in the case of Weeks vs. the United States, 
232)U..S. 383; announced the rule that the use of such evidence is to 
be precluded if the defendant makes seasonable application for the 
return of the things illegally seized or upon motion to suppress. 

This is now known as the "exclusionary rule." It is to be noted 
that this is not a constitutional right but a rule of law. 

A search warrant may issue for seizure of property in which 


the government or public has a paramount interest, Gould vs. 

















Statement . Page 3 


United States, 225 U.S. 298, however it may not be issued for the 
seizure of property which has evidenciary value only, such as 
contracts, letters or invoices solely for dae in evidence in-a 
subsequent criminal trial. Seizure of stolen goods, contraband, 
"instrumentalities of crime" and articles seized to prevent further 
frauds is permitted, 

The Supreme Court of the U.S. has been very firm in upholding 
the exclusionary rule that any iidinet or derivative use of evidence 
unreasonably geiesarae proniniced,: As an example, in Silverthorne 
Lumber Co. Vv. U.S., 251 Us S4.3855 the company's offices were entered, 
without a warrant, and all records were seized. A motion to return 
the property was granted. Thereafter the government issued subpoenas 
requiring the company to produce the originals for trial. The Supreme 
Court held that this was indirect use of evidence obtained illegally 
in the original instance and thus prohibited. 

Now,in the Cahan case, he was charged with conspiring to engage 
in horse-race bookmaking and related offenses in violation of 
Section 337a of the California Penal Code and was convicted. He 
appealed, and the Supreme Court, by a 4-3 decision reversed the 
conviction. Most of the evidence obtained was in violation of the 
unreasonable search and seizure clauses of the U.S. and State 
Constitution. Some was obtained by installing microphones in certain 
houses, after breaking and entering, and recording conversations 
carried on in those houses and nearby garages. The Court also stated 


that in addition "there was a mass of evidence obtained by numerous 
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forcible entries and seizures without search warrants." Overruling ~ 
prior decisions to the contrary the California Supreme Court held 
that the evidence was illegally obtained and inadmissible. This was 
the first time that the Federal exclusionary rule was invoked in 
California. Prior thereto, the evidence was admitted and the 
defendant was left to an action in damages against the officers. 

It is again noted that neither the 4th or 5th amendments bar 
admission of illegally obtained evidence, nor does the Constitution 
of either the United States or California, and that the Federal 
exclusionary rule is a judicially created rule. Now in Irvine Ve 
California, 347 U.S. 128, the U. S. Supreme Court indicated that 
the State Courts might well reconsider their evidenciary rules. 

They thought it would be wrong to upset state convictions before 
giving the states an opportunity to adopt or reject the exclusionary 
rule. Possibly this had some affect on the California Supreme Court 
in the Cahan case. We don't know, but simply offer it as a comment. 
They further continued that, after the States have had the opportunity 
to reconsider their rules, the United States Supreme Court could act 
accordingly. 

In the Cahan case, the majority opinion in adopting the 
exclusionary rule stated that remedies against police officers have 
failed, and that the courts have been required to participate fi and 
condone, the lawless activities of enforcement officers; further, 
that civil actions against officers are rare, and those involving . 
eriminal prosecutions are non-existent. The majority opinion noted 
that in some cases officers have no choice but to secure evidence 


illegally, and that some criminals will escape punishment, 
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The Court said they were not adopting the Federal rule in 
detail and that certain details would still have to be worked out; 
that the Federal exclusionary rule has. been arbitrary and has intro- 
duced needless confusion into the law of criminal procedure. They 
felt that adopting the rule need not introduce confusion into the Law 
of criminal procedure; that, instead, it opens the door to workable 
rules governing searches and seizures and the issuance of warrants 
that will protect both the rights guaranteed by the constitutional 
provisions and the interest of society in the suppression of crime. 

The three dissenting justices felt that the present remedies 
are sufficient to give the victim adequate redress. Further, that 
guilty persons will be freed; that, in effect, the exclusionary rule 
deprives society of its remedy against one lawbreaker because he has 
been pursued by another. Further that the former California rule 
was certain and that the new rule would create great uncertainty. 

And that, as the majority stated, workable rules are still to be 

worked out, yet, in the meantime, the trial courts have no rules to 
guide them. They would have preferred to retain the notices asionaey 
rule and let the legislature consider the imposition of civil liability 
for illegal practices upon the government agencies employing the 
offending officers, in addition to the liability now imposed against 
the officer, and that the legislature consider fixing a minimum 

amount to be recovered as damages for invasion of his civil rights. 

It appears to me, and I believe this committee will agree with 
me that Congress can negate the exclusionary rule. No doubt the 


California State Legislature can do likewise. The legislature can 
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if possible, devise means of discouraging illegal searches and 
seizures that would be so effective as to render the exclusionary 
rule no longer necessary. 

Here today we want to see what the effect of the Cahan case 
has been, whether law enforcement, prosecutors and courts are confused 
and handicapped, and whether the Legislature can and should make any 
changes in the law. We realize that there may be differences of 
opinion among those who will appear before us, but I'm sure we all 
respect one another's opinion, and that, collectively, we would all 
like to place a stop to crime if we could. 

Those invited to attend are: 


; Attorney General Edmund G. Pat Brown 
Chief, Bureau of Narcotic Enforcement Walter R. Creighton 
Deputy Commissioner, Federal Narcotic Bureau B. T. Mitchell 
District Attorney S, Ernest Roll, Los Angeles County 
District Attorney Bradford M. Crittenden, San Joaquin County 
District Attorney J. F. Coakley, Alameda County 
District Attorney Thomas C. Lynch, San Francisco County 
District Attorney J, D. Keller, San Diego County 
Superior Court Judges: Charles W. Fricke 
Leroy Dawson 
David Coleman 
Philip H. Richards 
Mildred L. Lillie 
Stanley Mosk 
John A. Hewicker 
Walter H. Odemar 
Municipal Court Judges: Vernon Hunt 
Morton L. Barker 
John F,. .1[aso 
Sheriff Eugene W. Biscailuz 
Undersheriff Peter Pitchess 
Chief Fred Fimbres, Sheriff's Department 
Chiefs .of Police: William H. Parker, Los Angeles 
Carl Eggers, Glendale 
Rex Andrews, Burbank 
Clarence H. Morris, Pasadena 
George M. Healy, San Francisco 
Edward J. Allen, Santa Ana 
Horace V. Grayson, Bakersfield 
James V. Hicks, Sacramento 
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County Counsel Hal Kennedy 


City Attorney Roger Arnebergh 
Edward L. Barrett, Jr., Professor of Law, University of 


California 
Representatives of Citizens Advisory Committee 


Representatives of Civil Liberties Union 


I know that your time is valuable and hope I can reasonably 
please you as to the times you wish to testify. 
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HISTORICAL BACKGROUND 
EXCLUSIONARY RULE CF EVIDENCE IN CALIFORNIA 

On February 8, 1954, the Supreme Court of the United States 
decided the case of People v. Irvine. This was a matter wherein officers 
entered a home in the City of wen Beach, without permission of the owner, 
and concealed a microphone te procure evidence in connection with 
violations of Section 337a of the Penal Code ~ Bookmaking. 

Fone opinion of the Supreme Court in this case condemned this 
practice and this method of procuring evidence, and, in fact, seaceas 
'Wew police measures have come to our attention that more flagrantly, 
deliberately and persistently violated the fundamental principle declared 
by the Fourth Amend ment," 

As a Luts of the Irvine case, Iimmediately requested an opinion 
of Attorney General Edmund G. Brown, asking clarification as to what, 
among other things, constituted unreasonable searches and seizures, and 
what the powers, rights and duties of police officers and prosecuting 


agencies were in connection with matters of this character. 4. portion 


ou wth 
i “ ahs \ 


of the Attorney General's opinidn read as follows: ‘There can be no room 
here for quibbling over the holdings of the Irvine case, The articulate 
premise of the decision is that officers involved have violated ieeine’s 
Constitutional rights. Therefore, law officers who engage in such con- 


duct violate their oath to support and follow the Constitution of the 














ie 


vared States and the cosets of the State of California, '' 


— ee CZ (@ 


fe PE GLE OG EE BF: af 
r ona We now come to the Cahan case. In May of 1953,° ‘Los Angeles °F i. his Pe agai 


i cite. Reel ege aor on oes gf 
Police. Department. vice officers brought tocrpy, Complaint Division evidence 
gathered ee and April of that year which showed that Cahan and 
others had been engaging in bookmaking within the City of Los Angeles. 

The defendants subsequently were tried and convicted before the United 
States Supreme Godin itera down its strong decision in the Irvine case. | 


nt off 


Since the Cahan convietron was based in part on evidence gathered 
lel tis Jiegoteme Creech tf Chew Zorctes Mee ée., Jind Cnbbd 

py/t respassing officers, the defendants appealed to the California Supreme 
Court and on April 27, 1955, wona reversal. 

I think all of you are familiar with the holding of the Cahan case. 
In substance, it is that evidence obtained in violation of gons stitutional 

BAW dy. fet DIS 

guarantees is inadmissible, ‘The Court, however, in the majority opinion 
statedA™'In determining a rule of evidence applicable to the State Court, 
this Court is not bound by the decisions which apply the Federal rule, and 
if it appears that those decisions have developed needless refinements and 
-distinctions, this court need not follow them...instead it opens a door to 
the development of workable rules governing searches and seizures and 


the issuance of warrants that will protect both the rights guaranteed by 


Constitutional provisions in the interest of society and the suppression of 


VY 
crime, '' jy y wy 
x 'y es al 4Y- 











yf darhediately upon the announcement of the decision in the Cahan 


en 


case, as District Attorney I called a meeting of the Chiefs of Police, the 


Sheriff, and other law enforcement agencies in Los Angeles Count yes 4. 
Pa eerie a ae ntibie “ Bet , bdois LS yet ey. byte Bee 


Attorney GenerallBrown/and myself advised the 6fficers generally in 

















: 4 
connection juith the opinion! I thereafter assigned Deputy District Attorney 
Arthur Alarcon to provide a brief on the subject of the Exclusionary Rule 
of Evidence. Copies of this will be furnished to your Committee. 
~“Alorder to pass upon matters involving the Exclusionary Rule of 
Evidence, both pending in court and being received by the oo 


Lee og be, ofeut™ peete bidebejok oe Lhe pinir. J 


Division, I set up a board of ae) aa ‘ons Meeneyh Bpposes of 
chief Trial dbf eputy AllUColgrove, Chief of the 


Chief Deputy George Kemp, y© 
Complaint Division, Howard Hurd,. and Deputy District Attorneys Arthur 


Alarcon and A. B. Nathanson. 


As you know, District Attorneys and City Prosecutors actina bd 
Gdn deaibed fe 
quasi-judicial capacity when issuing criminal complaints. Therefore, I Gi an wales 
have ordered that in all cases where the Exclusionary Rule appears to be Weaclic 
a Cb tle ee 
ielved. the board that I just mentioned must first review the facts ek ade ill iey,f 


Berows a complaint is issued or conssictionis-sought-by-our-tzial-deputies| 4 semen 
ax 


in_the Superior.Court, a 





I have checked our records in this regard and found that since the 
wy i 
Cahan decision was handed downiJouty only 19 felony narcotics complaints sought 
by the Los Angeles Police Department have been refused by my office because 
they were based on evidence objectionable to the Supreme Courty cic the Gukin. Gas 
This board further passes upon cases which are dismissed by the 

Municipal Court Judges sitting as Committing Magistrates in preliminary 
hearings where the dismissal involves the application of the Cahan decision, 


t 


The boardyrecommended that five of such cases involving six defendants 


Bur yetime 


pe referred to the Los Angeles County Grand Jury!for their consideration 


fox indictment, and all five cases involving the following defendants were 
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so submitted: Willie Gould, Clarence and Celeste Winfrey; Alfred W. Gregg, 
Robert Dorsey Sayles and Joe Cardona. Indictments in each of these cases 
were returned by the Grand Jury to the Sapevior Court. This procedure 
was adopted so that the Superior Courts would have the opportunity of 
legally passing on these maiters, 

In connection with pending cases, this board also passed on the 
feasibility of taking appeals and there are approximately 12 cases this 
office appealed in connection with the matters involving the Exclusionary 
Rule.ff These steps were taken because we felt it was necessary to get an 

[int ediate decision from the Supreme Court of the State of California on 
the various points involved in these cases, so that law enforcement officers 
would know how to proceed when enieoated with these problems in the 
field. The Supreme Court took these cases over from all Appellate Dis~ 
tricts throughout the state on order of Chief Justice Gibson] It is interest- 
‘ing to note that the Supreme Court has already passed on five of the. cases 
from Los Angeles County, three of which they ruled in our favor, 

Several years ago, in Los Angeles County, in cooperation with 
the Los agsiee County Grand Jury, we adopted the technique of mass 
indictments, particularly for sellers of narcotics, 

The 1955 Los Angeles County Grand Jury, based on Los Angeles 

Police Department investigations, returned the following indictments 
against individuals charged with narcotics offenses: 
— 1G 
frovrsery 7, 1955 - 41 (39 of which were sellers and 2 for © 
possession). 
June 8, 1955 - 3 individuals indicted for possession, 
(These cases involved the exclusionary rule. ) 


June 21, 1955 - 22 individuals indicted for sale. 
November 15, 1955 - 35 individuals indicted for sale. 














aha 
On September 27, 1955, the Grarid Jury also indicted nineteen 
individuals solely on evidence gathered by the Bureau of Investigation of 


the District Attorney's Ottice, J 


4 sy 


geri 
In this connection, it is interesting to note a letter received \ 


a > 
Deputy District Attorney Fred Henderson, Legal Advisor to the¥County 


Grand Jury, from mar pee’ Chief of ugha Thad Brown, Cominander of the 
ofthe A, Potiae Degot 
Detective Bureau This letter is dated October 20, 1955, and copies are 
being furnished to your committee, In this letter Chief Brown points out 
that ''As our techniques in the field of narcotic enforcement have improved, 
we have found it possible to reach an increasingly higher strata of narcotic 
peddler violators,'' This letter further states: "Of interest to the present 
Grand Jury, which since February of this year has indicted 74 persons as 
a result of evidence presented by the Narcotic Division of this Department, 
is the record of 9 28.2% convictions with the major portion of this percentage 
being sentenced to the state prison for a term of from 10 years to life," 

At this point, in view of some of the statements which have been 
made, I desire to publicly state that as the chief legal prosecuting officer 
in Los Angeles County, I firmly believe that we have on our Superior bench 
and Municipal bench of this county, the finest group of Judges in any 


NM 
it 


community in our Nation. The Judges of Los Angeles County will administer 


a 


the law as you members of the Legislature enact it and will follow the 


decisions of the Supreme Court of the State of California, as should all 


persons engaged in law enforcement.) 














A ee REMEDIAL LEGISLATION 

f It is my belief that by reason of the adoption of the Exclusionary 

Born 
Rule of Evidence in California, certain remedial legislation is necessary, 
and that Governor Goodwin J. Knight should be requested to open the call 
for the same at the March, 1956 session of the California Legislature. 
As a matter of fact, as District Attorney, I, personally, made this written 
sequeat to Governor Knight in June of 1955, / 

fe ae positive recommendation that the California statutes on 
search warrants and the law of arrest should be amended, revised, and, 
in some instances, new laws should be enacted. This legislation can be 
enacted in such a manner as to protect Constitutional guarantees and yet 


give the law enforcement officers new legal weapons needed in their war 


on crime and criminals, 


—— 


ee 


aay ON THE SUBJECT OF SEARCH WARRANTS 
The California statute on search warrants as it now reads limits 
the objects which may be seized upon a search warrant to: 
A 
pe Items which have been stolen or embezzled. 
| 2. Items used as a means of committing a felony. 
3. Items in the possession of a person with the intent 

to use the same as a means of committing a public 
offense, 


lba pdeovt b} Ad the fe fe sf nate Eraeet Ub hab-thed vwvctteatis } 


4, fItems such a& casks, kegs; bottles, vessels, syphons, 


etc., which bear trademarks, and are in the possession 
of any person except the owner thereof with an intent 


Isat 
to sell or traffic inthe same. (Section #225, Penal Code. ) 
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Thus, it can be seen at the present time that the right to a search 
warrant is highly restricted and can only be used in a very limited field. 
There is an urgent need, therefore, for modernization of the law pertain- 
ing to search warrants in the light of the Exclusionary Rule. 

The Fourth Amendment to the Federal Constitution and the 
California Constitution, Article I, Section 19, provides: 

"The right of the people to be secure in their persons, houses, 
papers and effects against unreasonable searches and seizures 
shall not be wisiaeed and no warrant issued, but upon probable 
cause, supported be oath or affirmation, particularly describ- 
ing the place to be searched and the persons or things to be 
seized,'' (Emphasis added. ) 

Both the spirit and the letter of the principles enunciated in the 
Cahan case would be carried out if the Legislature broadened and 

Is24 and 152 
modernized Penal Code Sectiongi2z25 on search warrants. 

My recommendations with regard to search warrants are twofold 
in nature; one pertains to property which tends to show a public offense 

sonae rhe perdi, trmend bea Rated a PO tA LAMA « 
has been committedand two, covers the field of harcotic violations. 

In regard to number one, I believe that the statutes concerning 
search warrants should be amended to set out additional items which can 
be seized under search warrants, and thus permit the legal seizure of 
incriminating matter of an evidentiary nature. 

Good police investigative techniques often require. that a careful 


search be made of the scene of the crime to determine if there are some 


tangible clues which point to the commission of a crime and to the 














=-8- 
perpetrator thereof. Such things, for example, as fingerprints, hair, 
fibers, threads, blood-stained clothing, etc., often lead ‘to the arrest of 
persons guilty of crimes, Without this type of evidence, many of our 
criminal cases would be lost and many of those responsible for crimes 
would never be apprehended. 
We feel it necessary, therefore, to include within the things which 


. may be seized upon a search warrant, evidentiary matter, 





Aitret- two pe ett reug feten whet Datel Ati 


Zé Professor Edward L. Barreit, Jr., from an articld4in the California 
pr 
Law Review, under date of October, 1955,Vhas the following statement to 
make in connection with search warrants: 
"As a matter of practice, however, search warrants are 
seldom used by the police. In populous Los Angeles County, 
for example, only 17 such warrants were issued in all of 
1954, Several reasons are offered by police and prosecutors 


for this failure to use the warrant procedure, First, the 


limitation as to the types of propertv for which a warrant 


a re I AO ON a am ONT an: re nnnow a re a ane re 





vaay issue: second, is the requirement of particularly 
describing the property to be seized; and third, the time 
necessarily consurned in the issuance of the warrant. "' 
Professor Barrett, in a footnote, sets out the affidavit of William H. 
Parker, Chief of Police of the City of Los Angeles, in the case of People v. 
Cahan, wherein the Chief has made these observations: 
“Under Secticn 1574 of the Penal Code, a search under a 


warrant may not be made for evidence as such, but only 


for stolen preperty or for the tools of a crime, although they 
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also may incidentally be material evidence of a samen! 
ied 


A RIGHT TC SEARCH FOR PROPERTY WHICH TENDS TO SHOW 
A PUBLIC OFFENSE HAS BEEN COMMITTED 


Ae, PROPOSED AMENDMENT TO SEARCH WARRANT LAWS RE: 
' 
=~ 
Under this proposed amendment, evidentiary items could be seized 

by law enforcement officers under a search warrant, A. magistrate would 
first pass on the propriety of the affidavit for the search warrant, and 
none would issue except on probable cause. In this manner, the Consti- 
tutional rights of the person involved would be fully protected. To cover 
this situation I, therefore, propose the following amendment to Fenal 
Code Section 1524, to be ieee as Section 1524, Subdivision 5, adding to 
the items which can be seized under a search warrant, the following: 

‘When the property consists of any item which tends to 

show a public offense has been committed, or tends to 

show that a particular person has committed a public 


offense, "' } 


wy ie [ zRorossn AMENDMENT TO SEARCH WARRANT LAWS 
RE NARCOTICS 


Section 1525 of the Penal Code provides as follows: 
"A search warrant cannot be issued but upon probable 
cause, supported by affidavit naming or describing the 
person, and particularly describing the property and place 


to be searched." 


Nowhere in the statute does a definition exist of the phrase Poneto b /, ff 
Yow Aebner heeth, Che ptsebetcte qaiiee cael en 


probable cause.)//The Sees Gr ae pie ee oe in ie 


“hep Ch dp gatrd pe et 
case of People v. Maxine Ann ese ember ev 1955,| tha ce prabidele Edeteke 
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#@ may "consist of information obtained from others and is not limited 
to evidence that would be admissible on the trial of the issue of guilt."' 

I propose codifying the recent naldine of the Supreme Court 
decision in the Boyles case in so far as a reference " the type of 
information necessary for probable cause. In this matter, two objec- 
tives would be accomplished. First, the law would be uniform with 
relation to the type of information necessary to justify searches based 
on probable cause without a search warrant as an incident to a lawful 
arrest, and searches made pursuant to a search warrant need on 
probable cause. 

Second, because illicit trafficing in narcotics is clone under 
cover, it is almost impossible to trap the peddlers or sellers of nar~- 
cotics without using informants. Unless the officers can assure these 
informants that they will be protected from retribution, no one will 
come forward and assist in the apprehension of the big entrepreneurs 
in narcotic peddling. 

The enactment of this new section will still afford private 
citizens the full Constitutional protection demanded by the California 
Supreme Court in the Cahan case. Before a search warrant would issue 
under the proposed section to search an individual's property or person, 
a magistrate would first have to decide that probable cause exists. 

The necessity for the protection of the identity of the informants 
has long been recognized by both the Legislature and the Appellate 
courts. (Sections 1881.5 of the Code of Civil Procedure, and People v. 


- Gonzales, 136 A.C. 4., 476, Cetober 21, 1955.) In this case, the court 


stated: 
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"It is clear that the public interests would suffer if 
the disclosure were compelled of the names of those 
citizens who informed public officers of violations of 
law, and who assist such officers in the performance 
of their duty to apprehend law violators. A citizen who 
knows that the fact would be made public that he has 
disclosed such information to public officers may be 
loathe to cooperate in the administration of justice, 
By exercising his right and duty to make such disclosures, 
he would justifiably believe himself to be in danger of 
physical violence from those upon whom he had informed, 
as well as in danger of actions of slander and malicious 

' prosecution, "' 

In order to give law enforcement agencies much needed help in the 
narcotics field, the following specific recommendations are made concern- 
ing new legislation: 

1, #:n addition to existing Penal Code, Section 1524, to be known 

as 1524, Subdivision 6 (New). 

"When the property is a contraband, ora narcotic, the 
use, possession or sale of which is prohibited by the State 
Narcotic Act, in which case it may be taken on a warrant 
from the place in which it is concealed, or from any person 
in whose possession it may be," 

2. I further recommend the following new section tothe penal code 


to be known as Section 1525A, 
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"When the property seized is a contraband, or a 
narcotic, the possession, use or sale of which is pro- 
hibited by the State Narcotic Act, the affidavit for a search 
warrant shall be sufficient if it is based on information ob- 
tained by the person signing the affidavit, from a reliable 
informant; the identity of the informant need not be re- 
vealed where the public interest would suffer by the 
disclosure. ) 

sy “4 ON THE SUBJECT OF LAW OF ARREST 
\/Generally speaking, a search incident to a lawful arrest which is 
contemporaneous as to time and place or which is subsequent to the 


arrest, may be a reasonable searchtand seizuregeven though the arrest-~ 


ing officer has no search warrant, | 
’ G 


“Pe 


[In California the pertinent statutes in connection with the law of 
arrest have not been materialiy altered since 1872. Since then a number 
of innovations have had considerable impact on the techniques of law~ 
breaking and law enforcement. Actually, the California law of arrest is a 
good deal older than 1872 since it is based almost completely upon pro-~ 
visions of the proposed Code of Criminal Procedure reported to the New 

(1850) ) 
York Legislature in 1950, which in turn had its roots far back in the 
Common Law. 
The law of arrest by peace eee illustrates the discrepancy 


between existing statutes and developments in case law which have 


attempted to keep pace with the modern requirements of law enforcement, 
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In my opinion, our present law of arrest can be classified as being 
horse and buggy legislation in an electronic age. As a result of the 
antiquated statutes, the general public and most law enforcement officers 
have no readily available source of information as to the law of arrest, 
They are required to search the records of reported cases in the State of 
California in order to determine the modern interpretations of the law 
which in some instances affirms and in others modifies or even contra-~ 

} sy) is 

dicts the language of the statutes. 4 fe 

Le we 
At i irr 

iE: InrAediatel ly after the Cenan decision, members of ins oftiee and 

of the Los Angeles City Attorney's Office met together, and prepared a 
draft of changes in the law of arrest to meet the requirements of modern 
law enforcement. Copies of this draft I now submit to this committee. 

ol Sh . 

| this: proposed draft has been submitted to a committee formed 
under the jurisdiction of Attorney General Edmund G. Brown. A sub- 
section of this committee, under my chairmanship, has been given the 
task of preparing for the Legislature changes in the law of arrest. 

This committee is at the present time considering the recommenda-~ 
tions of law enforcement officers throughout the State as to any changes 
they may wish in the proposed draft. At this point it is also interesting 

gud dencatirmel “ther bufrroG . 
to note that the Supreme Courtthas under submission approximately 20 
cases involving the law of arrest and searches and seizures. The pro-~ 
posed amendments that I will submit to the committee should be viewed 
in the light of any later decisions that may come down from the Supreme 


Court on this matter, | 


all 
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ae aes ON THE SUBJECT OF MOTIONS TO SUPPRESS EVIDENCE 


j I recommend that the Legislature also fix by law a statutory time 


for motions to suppress evidence in criminal cases wherein it is alleged 





that the evidence was illegally obtained in violation of the exclusionary 
rule and Constitutional rights. In considering this matter, the Legislature 


might take into consideration the Federal laws in this regard, 


ced 
Tove wnegeh le ase j avrblla a bacugae as oe DICTOGRAPHS Lemithines tofe\ cad Ue saad 


Wcrhacrt eas Haberler thy Soha wf ert ra, oe okie 
4£Section 653h of the Penal Code of the Stafe of Cdalifornia, enacted 


eh t£ wh 


in 1941, reads as follows: Zed A So igeiagy cuik the, encbinr Heathen ire ccodm At 


fhiy aortas Gh tabs cn CP oie Bete eka, te Abe pieicbes Pbk Ri cot. 

ij Sec. 653h, (Wnauthorized installation of dictographs: Grade 
of offense: Persons exempted.) Any person who, without 
consex:: of the owner, lessee, or occupant, installs or attempts 
to install or use a dictograph in any house, room, apartment, 
tenement, cffice, shop, warehouse, store, mill, barn, stable, 
or other buiiding, tent, vessel, railroad car, vehicle, mine ty Ahebous 
or any underground portion thereof, is guilty of a misdemeanor pega ile 
provided, that nothing herein shall prevent the use and instal- Pte ‘ pehbasina & 
lation of dictographs by a regular salaried peace officer 
expressly authorized thereto by the head of his office or de- 
partment or by a district attorney when such use and instal- 
latio. are necessary in the performance of their duties in 
detecting crime and in the apvrehension of cxviminals. 





In connection with this section, I specifically recommend that the 


Legislature amend the same 2» by striking therefrom the following language: 
Liab as the baller provide, tuchderds ace 
eee Rela that nothing herein shall prevent the use and 
installation of dictographs by a regular salaried peace officer 
expressly authorized thereto by the head of his office or 
department or by a district attorney/when such use and instal- 
lation are necessary in the performance of their duties in 
detecting crime and in the apprehension of criminals. 
po 29 
This recommendation is made for several reasons. {In the opinion 
bom, 
of Attorney pane s:dmund G. Brown, dated September 4, 1954,] being 
Hd: 2 


No, 54-41,/in connection with Section 653h, the Attorney General said: 
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"It seems clear that a search and seizure by a lower 
law enforcement official which violates the Constitution 
cannot be other than unlawful when committed by the head 
of the police department or district attorney. If anything, 
the violation would seem more flagrant. The Fourth Amend- 
ment protects the people from unreasonable invasion of 
their privacy by the police (Wolf v. Colorado, 338 U.S. 25). 
Obviously, ‘the determination of what is reasonable cannot 
be left to the police. 
''The conclusion is compelled that the invocation of Penal 
Code 653h can give the police no greater rights than if the 
section did not exist. Their conduct should be governed 
wt 
accordingly, ts 
In the case of People v. Cahan, in discussing Section 653h of the 
Penal Code, the court said: 

"section 653h of the Penal Code does not and could not 
authorize violations of the Constitution and the proviso under 
which the officers purported to act at mosts prevents their 
conduct from constituting a violation of that section itself, 
«+e The evidence obtained from the microphones was not the 
only unconstitutional evidence|introduced at the trial over 
defendant's cbjections, !! 

prt At can be seen from the opinion of the Attorney General, 
above quoted, and the opinion of the Cahan case, that the latter portion 


of this section is unconstitutional and should be stricken from the 
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statutes. By doing so, it will call directly to the attention of everyone 
that if there is a violation by anyone of this section they can be prosecuted. 
Consideration could also be given by the Legislature in connection 
with this section to whether or not the penalty provided therein is severe 
enough or whether it should be made a felony. I further recommend that 
the Legislature make it a criminal offense for anyone to use or attempt to 
use or communicate in any manner for any purpose, any information ob- 
tained by use of a dictograph in violation of Penal Code Section 653h. It L 
Pk ones Sth bes othe pee 
rbetotih ba Webs deteths Shab eco Ged bites ard y 
should be noted that Penal Code Section 840émakes it a criminal offense 
for anyone to use or divulge information obtained by wiretapping. 
It is interesting to note that Professor Edward L. Barrett, Jr., 
‘ 4 f 
Professor of Law of the University of California at Berkeley, who Lhelieveyeotihied 
is slitistigy ittee, i iforni 3 
: efore your committee, in the California Law Review, October, 
1955, in an article entitled "Exclusion of Evidence Obtained by Illegal 
ttre er Saeemenemrumneenny AS aaron 
Searches, A Comment on People v. Cahan,'' said as follows: 
ee Os copie ve Gahan 
"What then is the answer ? Partly, of course, it lies in 
the direction of making more definite the rules governing 
police action, A clear legislative prohibition of the use of 
dictographs, for example, could be implemented by the 
imposition of personal penalties upon offending officers 
without. interfering with effective police action in other 
ways," 


It may be inccresting to note that, to my knowledge, no cases we hee. Ae 

Rrerretortist aeuae 

: . eos ge . . ; by “a..e el or el 
involving the violution of the State Narcotic and Drug Act has been made “™~. a 


in the past by the use of micropkones or bugs imstalled in dwellings, 


petra 
Yo 
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houses and the like by means of trespass, In other words, this technique 
has not been used by the law enforcement agencies in this county in con- 


nection with narcotic violations even before the Irvine case, the Attorney 
General's opinion or the Cahan decision. [ 


oa 


SHOULD THE EXCLUSIONARY RULE BE WAIVED SO FAR 
AS IT APPLIES TO NARCOTIC OFFENSES 


pa a tl 
In my opinion, the only way the exclusionary rule could be waived 
in narcotic cases would be by a Constitutional amendment voted on by 
the People of the State of California.. 
This amendment would have to be to Article I, Section 19 of the 
Constitution of the State of California,! which provides as follows: | i 
"The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches 
and seizures shall not be violated and no warrant issued, 
but upon probable cause, supported by oath or affirmation, 
particularly describing the place to be searched and the 
persons or things to be seized."' 
Jb. XK 
| the's State of Michigan has had the exclusionary rule since 1919. 


In order to give the police of the State of Michigan a freer hand in 1 the 


obtaining of evidence in narcotic violations, the people of that state 
Nene 


changed their Constitution, \This amendment to the Constitution in 


Me was voted on by the people November 4, 1952, and was proposed 
ae jt ; 
by a joint resolution of the 1952 Legislature of that state. It, in substance, 
provides that evidence obtained by unreasonable search and seizure is 


admissible where the item seized is a narcotic and where the seizure 


was outside the curtilage of any house. 
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Thus, by amending their Constitution, the People of the State of 
Michigan voluntarily gave up their right to be protected from illegal 
searches and seizures in so far as their automobiles, personal belongings 
o . y 
and clothing are concerned, But, you will note that they clung to the old 
ed 
Common Law concept that "a man's home is his castle"! and refused to 
permit unsanctioned invasions of their dwelling ncuses anc curtilages 
even wrere narcotics were invoived. 
If the people of this state should vote a similar amendment, I am 
not prepared to state whai the Supreme Court of the United States would 
say as to whether acts done by police officers in pursuance to this amend- 


ment would be in violation of the Federal Constituticn. As you gentlemen 


a 


know, our Supreme Court is somewhat divided on this subject. A suid fe 
a CY eee ike foo ai 


goth perce * tte bob? A etetebestichatrld eae Ul 
To my knowledgs, no caseffrom Michigan has gone to the Supreme 


— Ae 5 
Court ‘of the United States on their Constitutional amendment.| i am, 
ene mo, 
therefore, calling this to your attention, not as a positive recommendation, 
: pr Gerke 
but merely for your consideration, nantele 
ie 
In conclusion, may I state that I have been aware SE the acuteness 
hes Steabie 

of the narcotic probleméior some time. On January 28, 1953, I called 
a meeting of all Chiefs of Police and the Sheriff of this County on this 
problem. They were advised that narcotic violations had become one of 
the major offenses in this County and the State, and one of the crime-~ 
breedirg problems of the day. They were requested to use every available 
man to ferret out violators, Additional personnel was added to many of 
the agencies and ths Sheriff began an intensive training program for his . 


® ‘ ‘ 7 ft nf 
Was Che trtetea, ieeh wad dtitedle Bhs ayatern carve Arla, TH 
own personnel 46 -well-es the smaller’ police departments in the County. 


ae 
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In my opinion, law enfor cement officers of this County realize 


eel 
- 


the seriousness of the narcotic problem and are doing an excellent job 
of enforcement, | a) 
anced An 


The District Attorney's Office,j though primarily a legal prosecuting 
ood 


Neen roe 


agency, has approached the narcotic! problem from several angles, 

In the enforcement field, we maintain a narcotic squad in the Bureau 
of Investigation, The men assigned work with all other agencies , and many 
times work on their own. One Investigator, working as an undercover 
operator, alone has made 24 cases of sale against narcotic peddlers last 
year. 

In the legal field, all Deputy District Attorneys have maintained and 
will continue to maintain a policy of firmness in the handling of all narcotic 
cases from their inception to their conclusion, 

Particular stress is laid on all cases involving peddlers of 
narcotics. This neliey has paid dividdada and we have a record of which 
no one can be honestly critical. It speaks for itself, 

I sincerely appreciate the opportunity of appearing before this 
committee and desire to compliment eaéh of you for your time and effort 
and assistance that you have and will give to law enforcement. 

Law enforcement has to work with the tools it is furnished. You 
of the Legislature, in enacting laws and defining offenses and the penalties 
therefor, furnish some of the most important of these tools. Iask you to 


give serious consideration to implementing our tools, but only along 


Constitutional lines. | 


Se Rild 
January, 1956 

















PENAL CODE SUCTION 1524, Subdivision ) (NE Ww . 
When the property consists of any item wach | 


tends to chow a Public offense hao been committed, 


dy eds Be OE 


or tends to show that a particular p person has come 


mitted 2 a i gablic offense, w 

















a ae ADDRESS OF z PRANE “COARLE, a 


‘District Attorney or Alameda county, sa 
“at the Judges’ Conference... 
‘purine the Anmial Meeting of. 
. the State Bar of Callfornia | 
at. San Yransisoo on eal ceed go 1955. 


"The niajort ty ‘opinion in Pe opley z aban hes vamuitea in ‘eon 


/ fuston | anong jndges, law enforcement officers: and distriet attorneys. 


= The reason for this: ‘veaction 4a that. there are serious defects in the | 
ee majority decision. " Goneerning ‘the Caben ease, it is probably super~ 
flucus and somewhat. of an understatement, for. we to (Say. that: = find. 
myself tn agreenént with the @issentizg opinion. | “Inetdental2y, - . 
= that diesenting opinion, veitten by Justice Spence and concurred 
in oy Justices Shenk and Edmonds, reads in: ‘part as follows: om | 
. “"eurthernore, x cannot ascertain ‘Prom the majority aan a Fi 
opinion in the present case the nature of the rule eae 
which 1s being adopted to supplant. the well~estallished 
\, Rowekeluntontey: pule in PaLeOrEt as Ohh ae 
a I mention this’ te indicate the aittioul ty of, our assignment a 
to solve in & few. minutes the ‘myriad ‘and diverse probiens in the’ a 
 Pamiora's: Box ‘to. whieh Sudge Bray referred, 
ae. these three, embers of the: ‘Supreme court are confused ang” 


“unable to ascertain from the vajority opinion, the nature of the rule | 


os or doctrine or. the. case, Z an wondering bow He ean ‘be. expected to. any : 


how the case should be applied. As B precedent ‘ov guide, the wan 


fort ty opinion is of little, if any, help. The fects are too 


- meager and inadequate: This, of course, is. & conclusion on: wy 

part which | ‘could be implemented ar tine peraitted. | ; 
; The: letter whieh r received from Judge Brey desert bed the. 

| subject, to be considered by this panel as follows: . 

















. partisans ‘the. sonplete, and. ungielified reversel. of 3 


—~ as the rem or california, - a 











gen shoutt: the déctrine” ‘of. - paoiie Me: denen be. ‘eon tea? 
* fate includes a discussion of whether the. federal cule 
should be applied, the procedure toe be adopted, motions: 
(dn a@vance of. trial. to determi ne. admissibility. of evi-~- 
. dence, and the other questions which naturally follow 
. Brom “the doctrine that evidence. secured Uy. Ontaweya | 
search and. seizure. as inadmissible." 


“Y construe the subject of this discussion, . as stated by judge oa | 


ri, Bray, to mean, ‘thot: we are here not te bury Gahan, wat ‘te: ry a a 

: find a wey of Living. with hin - a way, so to speak, of. putting ‘nest sy 
, on the: bare ‘bones. of ‘the: skeleton’ and of. breathing cE fe. into the . 
. body with watch we ere coupelied ‘to live vhather ve ike ab or not. 


" Hovever, cs vould. be veniss, iF: i failed ‘to state ‘unequivocally : 


| ‘eat a disagree with the. veault, vesohed ty. the: ‘majority: sptnton,; 








end. ‘the option of the’ exstusion mle 


Incidentally, r dtonaree 1 also. with certain remaris in . the. 


salon opinion such ‘as, "tas. courts under the ‘ola ule have been, 


g ten ats _wequized to participate a and, “in fact, condone: the | 





as Seutpes: activities oF Yaw: ‘enforcetent offteers ie and "a aysten that sais 

; perm ts “the prosecution te trust: B pitus: 
oS obtained evidence’ 2 aa : ! subsit that: an exaui nation of ‘the re~ oe 
: eonts. of thé thousands: of cases ‘tried, in oui courts, end ‘of the 


g to the: use of: ‘Allegally 





. records in the thousands of cases whteh: have reached ‘the sppetlate aS 





courts) at this state wit: show that the number’ of oases, ie: reletively | 
eae few in which ® claim was. wade. that evidence was ‘obtained. inegelty, - 


‘Regardless or one tg: view 2B to the wisdom, of ‘the exclusion | 


. mule, | the uajority opinion, ‘considered stony ae. 22 egal opinion . 


nek Ge easy es * TA GRO Ode . 


























: “ai as @ plese of ‘jurtstic craftsmanship, is: ungatiatactory | as @ guide 7 
to ‘the bench and: bar, ani to ‘aw enforcement: officials. es ae co 
: | For ‘those Anolined, to the: theory that: a case: crs no better 


_ we its facts, it is a ‘poor eutde because of. the ineouplete 


7 staterent of the materiel facts: and ctreumstaness: of the ‘AMegal, 


3 ‘mult thw ion dod lar, ‘syndicated. chato-store genbl ing: Operation 





| and eonspi. racy to. whieh: oix defentants pleaded napatad end seven 
others, ineludtng aban, vere convicted. coe, Tee eee | 
| | in. spite of! the fact that the case Anvolved a . eottossal: organt~ - 
a sed cine type of extutnal conapLracy in, which investigati ons in 


oS “Wolving many pel teenen and’ hundreds: ‘of hors. were’ ‘made, no mention 


oe is made” in. the ‘majority option, a 6 vhether an arrest. ‘Was ade, 





: ; egal op otherwise, when. the, officers entered and found the evidence, a 
a: nor does the majority. opinion contain any disousat on of. fete | . | | 
| | pelevant to the question of whether the officers had reasonable oe - 
i eause to enter ‘for the purpose of nakcing an arrest. a eee ae : 
| Phe facts stated: in the. majority opinion as the pasts’ ‘for ‘the: 


i “polding with reapect to the. evidence ‘obtained via dletagraphs are 


oo, ‘Likewise ‘thsuffietent to serve as an. adequate ant fair guide or a 


% ‘ test. ‘According to majority, opinion; one ‘of the uierophore. ua a 


4 ataliats ang wes, "airreptt tious| i vnieh,. or. course, is a pure con- 
/ eluaten, and obvi cusiy Tittle, at ‘any help, to &. trial Judge or . 


me counsel eying to determt ne whether the facts. of & pactiovlar « case, 


. make. certain evidence adm! ssibie oT. inadmissible. we weed . 
| “Prankty, I ‘eamnot: tell. frou’ the majort ty. opinion vhether it 


nea “means: to hold thet any. ‘evidence. obtained by, wedns of @ dtetagraph 





| is sategelly obtained as a violation of whet the: "opinion refers” 























: to as. B. constitutional right at. privacy,” or whether at means. 0: 
: hold Sect! ex 653h of the! ‘Penal. Code unconstitutional. aaa et, 
 B, te: Little wonder. that Justice Spence. ard the two ae - 
wing Justices are confused end unable to "ageertain fro the a) 
_ hajorty opinion a oe the auature of, ‘the rule whteh ‘vas (ta) 
being adopted to seria the welt-estatld shied ‘Tio. on-exclust onsry 
rule an ‘California.’ | fe - ; 2 oh ahs am . ar 
| aT. of which aade’ up to. ‘the fect thet as. ry precedent, ‘the ee 


es 7 Gahan ease “ts a poor: one. and fron a Yasotrine" " standpoint, the 


taste: presentbad by. Judge Bray of Aisounsing now: the Saban case te 


a "dootetne" showld be ‘applied is very aifticurt, ag. not ‘Ampossihie.- wee 


| Generatly apesking, one might say that: the. ‘thone, the gist. 
= of the dcetring, it yeu: will, of the aan cage, ts as stated 7 


‘gaage, Fox. in. the ‘recent: eave: of Pac a an, nenely that. 





eet . evidence obtained by: police officers in viclation (Of. the federal 
woe and state constitutions, prohibitions, against unreasonable acaroh : 5 


| and. seizure is. inedetaatdle. to put ‘té: ‘another vay, it might be_ 


oO gata that the uajority optaton on the Gaba case Judtetelry. tists x 


lated: out the age-old, time-tested non-exelusionary rule or se 


dence ond” imposed upon. California: the exclusionsry, rile with: the - _ 
ao Satwont ti: on that, the federal cases, with thet’ “needless ‘onfuston" oa 
oP | cand “needless ‘Mat tations" shall nob, be. binding on California . | 
courts. i In other. words, the Gahan cane leaves: u8 in the position . 


of starting from, serateh without any sbeeific rules to control mes 
. the: game. We must make, then: wp. fro, Sey. to: aay 8 as: ‘the game —_ 


. : ProgMesses a 














Unde the » ctncnastances, vim espect | to the ‘application ¢ of | 


coe cahan or its alleged doctrine, I eah-only mugeest, a few arena, | : : an 


ie situations: and 
¥ Psy permite : 
Bee. handed. 








snsidered and, ae ‘time : 
t | nay indicate in 8. » generat vay how Sad should. be | 8 eS aa 


“wroblens wateh should be, 








one: situation of. considerate prectical: ‘importance: te’ polides_ eee, 


~ ey tien 18 the matter of consent ‘to entry of -s al: ding: ty ‘Polies”. 








Hon a Soares eoereton, 








= where: they ao not. have a warrant: of: arrest or. search. eorant, 





and + ne question of vhat comstitutes: implied ‘consent on 

| th this caren, i: belteve that a. wore: liberal | interpretation of: hice 
a : consenti,. ‘and more Limited Atnterpretation « of whet. coratitites : a 
| than those @ oontatned 2 











7 the: fedora) ones, abe -_ 






Atha involves | e: altuation. where | & ‘polteenan knocks on. the | a a) 
F door or vt ngs the bell * identities hinaele and: is ‘adini teed, 


- was after. such. admiwsicn: searches ‘the ‘prant ses wothout objection, ae , 





a the question is whether the evidence: ‘obtained Under 3 ‘aul otreun= ee -ags 


ee, = ae te. aduiasitte. os poy 








| © Another problem in Br need or elavific cation As that. of ‘the. es 
: oeation ‘frou which evidence may be Jegally: met zed... ‘Por exanple: ms 





a a A. and, B are in Als ‘epertoent,, es ‘Officers uaske a wala: arrest end. a oF 


: . ap Incident, ‘of the. arrest, avsrch. and seize evidence an thie apart . 
By ae: wants of. both AL ard. 2, ‘B's. ‘apartnent’ deine 1 sated tn another. 
2 co anatins - ‘think that donsiderstion: should Be given ‘to & nore 











ri ian ang or this’ sttuation than is" contained, tn. the federal 









_ Slugs ae 270 § “Fea. 818. ieee: sith 4 to: defendant ee 
> adal tance. displayed aie 








ee | tdatas™” rt ed. badge ark said: 
(oe theme he. search | ‘tor liquor. Defendant said, .."AlT right; g o abead. Fe, ee 
. Heid, seabeh vas not. consents ul be: attributed ms “peace~ . 


Coes! ea submission" to. the of Pic 
ae eee were. edoitted by wife 






@ bat a 
i Unitedstates, 255 0.5. 3 
of defendant upen. te jel har area pais 2 
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“ pnother: area. of. confusion involves ‘the type. of evlitence 


> ae may be. ‘Legally seized at the time. of arrest without a foe a 
.. eee warvdint. Where evidence. of. gullt,, guch as. records,. papers, i 
by ” Yetters, ste. ‘es Atstingutshea frou the weans of count ting ‘the 

erime of the fruits of the eriue, is ‘obtalned by. poli¢eas an 
| Aneident: of Javtul arrest, should. such evidence be admissible? - 

i: t believe that 4b should, There 15 “ge statute now: in existence | = : 

| a this ‘state. which expressly Lotts the type ‘of evidence whteh 

= can, “be: taken aS an incident of Laveul arrest ap. ta the. cease of a ve 

ae search warrant. Ip the: absence ‘of a ‘statute expresély Hinbties, 

| ° whet way be. ‘eken, ‘the court should noid thet any competent, 

he ‘velevant, naterial evidence ts adntasible ‘and the lew with respect 

to search warrants should be prondened to confor, eee 


: Another aren concerns: the search of an automobile where an 


re  eaveuy ae made. for « wihor tratric. offerue,, or. ‘the ‘search. of en 
a automobtie for contraband, such. 88 nareott C85, ‘eountentett money, 
ee oe iiegalty smuggled goods, ete, ‘Th the ease of ‘the arrest tor. a 
: oo tknor 4 traffic offense, should the traffic. officers: or poltcenen . 
be allowed ‘to seareh the sutomobti ie and the ‘art ver and, “if he” 
we ed evidence of another erlue, ‘should. it De eduit asibie evidence 
as in the prosecution of the aviver’ or. oseupant, ror uch other. offense? - 


En the ease or the search. ‘of aD: sutonobile for contraband. 


a where the officers have ‘teanonable and probable cause to ‘peltave. ee 
that ‘the automobile carries eontraband, ahiould they be allowed to ee 
ar seareh. the suoupinta: for Y Aneriminating evidence, and if. the sams 


a gare Rovenis Site cers and fa cone to search. ‘pwent 598 pom wi lolasied® on 
a: a sey Act. " haa: aupites coercion WLI LSied. chat 
. eonsent).. - Set be 














4s. found, shoule at be edu ssibie? | ; : oa 
a a | “Another question in this. area. as 5 iether, ‘assuming ‘there © was, 
ie reagonabile cause te search the entomobtze and after. 2 search, no. 
gonteaband was found, should a search of ‘the: occupants of pata. 
; “ mtonckiie * ‘be: tegat and ‘te any evidencé! is found: of an. indetoin ; 
: story, nature, should the evidence be Aduisatble | in the proseautton ve. 
a the ooeupant? | — ; hoe a eee 
. . , ‘Another aren or “protien to ‘be connkdered is he shoud, have” 
= : a 5 rlee ‘to Fates “the: point, of. legslity ‘of the: search and seizure’. 
foe nd 08” admtantbii bty. For example: © ‘Af D ts in Te home as's guest,” 
— . officers on: Anformation not’ amountang te Peasonable ‘couse enter ae 
| | M's howe and. see. B ‘etokeing a. cigarette whieh ‘they wecognize ae. 7 
, “warts juana, aapuning: that DB ts errested, should. he be. allowed to ee 
| object ‘to the ‘admission of the: testimony of the offloer ‘and the 2 


wet ravi hil any inertainetory ¢ evidence, 





because ot the questi onsbte 
- entay of Ms. house? ee ay ee | oc Pacad . 
0. tiga another ‘protien in ead of ‘glartfieation concerns the |” 
. ; be situation where: ‘the. evidence is. obtained ‘by federat officers or ee 
rs private: persons. as. te ) thts, ‘should the federal mute ‘be Povlowed 





“—— rejected? | Me ee ee ae ae haa S 
| the question also 0 isteds ‘of whether: there! should be aitterent t. 

. - tests for different offenses: as, for exanble, nargotics violations. = 

fe ‘Should there be a nore ‘Utherel. interpretation < of the. doctrine of 

es “peasonable cause tn, a. naveoticn ease?” ' 


smother: problem area involves. the. ‘etreunstances of the an 





< ast 
thie and what constitutes: such: Peasonsble cause . wilt legalize: Roo 





as sean: ‘seteure inefdent’ to ‘such ah. arrest, This” te a wide 


. “another. area’ goncerns 5 the regeatty of search verrants and 
” i vhat evidence should: be’ e obteinabl 1 Of a Tegal seareb warrant. ; - Meg e 

















ae in this area, “the question arises ai, to. whether records, doeu- oe 
Oe nents, books, etei,: used in the operation ‘et an ‘slegal business, 





fe . . | | ae “waieh fate nob, strictly, speaking, a teens of coumt tting. a ovine : 
os - or ‘the fruite theract,, but are more or ess integrated with ‘the ve 





i business, may. be legally. seized, and admitted an evidence. “Maeve | 
‘ ok Stes very Littie ease iow on tie subject: in Galttornia, “an fact, 
2, | a “only ef eS) ight eases, * Should the interpretation in this area be 
os . . < striot, oT. a beral, bers should it be detent ned vy the. Legivisture 
nm py fare anendenit to the section of ‘the. ‘Penal Gode which presoribes | 
: “ene grounis: for ‘the issuance of a ‘search warrant: and the Property” 

° whiten, way te token. ace ee eee ee eee 

- another robles sonewaet collateral in nature! concerns ano eo 





~ erveet ‘eased upon inforantion of. en ‘undercover agent ana the 
“> “question ef ‘whether the undercover agent must be identified or | 
: = uncovered, * and the question, 14 4? he Ls not uncovered, whether” 7 

: : . the eres based upon his information ts egal. “SL miter questions - 
ae - ; ~ concern 1 the: search ‘warrant, and the ‘effidavit upon. which, it ts. based. : 4 
| ; ae . a: Another ares. and problem concerns: the factors. ‘of tine and na 
pele. opportuntty: ‘to obtain searcti warrants; “and the question ot whether - 





: or ‘not, af the arrest is legal. ana a ‘search ingident. to: ‘the: srrest. 
ae “et thout a nearch warrant 4s mide, ‘whether tae evidence obtal ned. 

“apoN sueh seareh: is. admissible an it appears ‘that the. officer hod | 
id “auftietent time and opportunity ‘to obtain & search warrants 
There: are ne doubt: other areas, at tuations and, problems % be 
ie ee conatdered,: ‘bat time, does not permit @ ‘stateuent of them. ; . : | 






 ™. People v.. Gonzales. 136. ACA ro (oct, 21, tos} Deputy Sherirt eo 
ny not diaciose Tare Of ‘eonftidential operator who. introduced a to. due 
| defendant , Samana of belne, a nercotie acacia a a 


























| “suffice to ay it wilt take 3 a tong tine and aiveroua | decisions : _ 
involving. a wide. variety, of factuel. situations, and the aplication | 
; ef plenty. of: ‘coumon sense to, provide adequate guldance for triad OG, 
7s courts; attorneys and. police.’ aoe ate sig hes A! eR - 
: Concernt 28, a procedure before trial to deternine the sdois~ rs 
. - sibilt ty of. evidence stich. a motion to. sappress ‘evi dence, ‘federal - 
7 yates provide for 4 viotion ‘to auppreas, : ‘The appl teation of thts: 
es 4 rule in. the federal courts. has been anything. bat upitorn and om 
a : ‘sistent. the sane as true ia state ‘courts which have ‘the exclusion < 
. rule aid ‘the wotion to suppress procedure. . ee, a, ah 
ee: | Bowever,. an & jurisdiction where the exclusion mile: prevatla, 7 os , 
ie. Ee believe the: law and. rules’ of court should: nrovide for motion. to” 
, wy suppress. ana fix. ® time period ‘before trial not Later than which 
y wae motion may be made excepting, of course, ‘the si tiation. where * 
Ge we defendant or counsel, Learn of the ‘evidence for, the first, time 
Poe 4 Le 7 hs ae ton,: may. zt aay. ‘that. , peventiy 1 tr discussed the exh j a 
° “ clusion rule with ‘two. eminent: authorities es evimi nal “lew. ‘and Pom. . 
i * cedura, “one Professor Tnhau, Professor. of Criminal Lew at Yorth- | os 
: - wea tenn’ Universtiy Law School, chicago, the other, Professor Watta, 
og) “Profesnor of Critinal Lew, Midhigan Universt ty Law School. Tints 
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REPORT OF J. FRANK COAKLEY, DISTRICT 
ATTORNEY, ALAMEDA COUNTY, TO THE 
ASSEMBLY JUDICIARY SUB-COMMITTEE ON 
ILLEGAL SEARCHES, SEIZURES AND THE 
LAWS OF ARREST 


On April 27, 1955 the Supreme Court of California 
handed down its decision in People vs. Cahan. In their deci- 
Sion, which cast aside the precedents of fifty years of law 
enforcement in this State, the court took the position that 
adoption of the exclusionary rule was the only satisfactory 
way to secure compliance with the constitutional provisions 
on the part of police officers, They said: "The courts have 
been constantly required to participate in, and in effect 
condone, the lawless activities of law enforcement officers 
ese Olt OF regard for its own dignity as an agency of justice 
and custodian of liberty the court should not have a hand in 
such 'dirty business!," (1) 

Professor Edward Barrett, of the University of Calif- 
ornias in his recent article in the California Law Review, 
terms these "moralistic notions", and we join with him when 
he asks, "Is not the court which excludes illegally obtained’ 
evidence in order to avoid Gondening the acts of the officer, 
by the same token condoning the illegal acts of the defendant?" (2) 

It is quite apparent that in the Cahan case the court 
gave very little consideration to the possible adverse effects 
of the exclusionary rule upon law enforcement. Recognizing the 
needless confusion, needless refinements, distinctions and 
limitations which have accompanied the federal exclusionary rule, 


the court nevertheless confidently promised the "development of 


: 44 ac 461, 472 
2) 43 California Law Review, Vol. 4, p. 582 (October 1955) 











workable rules governing searches and seizures and the 

issuance of warrants that will protect both the rights guaranteed 
-by the constitutional provisions and the interest of society 

in the suppression of crime." (3) 

Today, nearly nine months later, we are still waiting 
for workable rules, just as the federal authorities have been 
waiting in vain since 1914 for a set of workable rules under 
the federal rule of exclusion. (4) 

Since the Cahan case, the Supreme Court of California 
has decided some eight or nine search and seizure cases, Many 
of these were taken over by the Supreme Court from the District 
Courts of Appeal for the ostensible purpose of fashioning and 
defining some of these workable rules. To date we find it 
painfully clear in these decisions that, as Justice Edmonds 
stated in his dissent in Gahan, "We cannot ascertain the nature 
of the rule that is being adopted." In their recent decisions, 
the Supreme Court, by use of vague and equivocal language, has 
failed to fashion or develop workable rules to be followed by 
law enforcement officers in the areas the court has discussed 
thus far. For example, In People vs. Michael, 45 AC 776, in 
discussing the matter of consent searches, the court said: 

"We are not unmindful of the fact that the appearance of four 
officers at the door may be a disturbing experience, and that 
a request to enter made to a distraught or timid woman might 
under certain circumstances carry with it-an implied assertion 
of authority that the occupant should not be expected to 


(5) 


resist," 


Fe AM ac, 477 
4) The Federal Rule of Exclusion started with Weeks vs. 
U.S. .232 US, 383 (1914) 


(5) 45 ac 776, 779 




















Does this case give us any workable rule or indeed 
any rule at all regarding consent searches? Must the officer 
ascertain whether the person he asks consent of is a timid person 
before he proceeds to ask consent? 

In another area, discussing the right of an officer to 
question persons at night, the court says, in People vs. Simon, 
45 AC, 671: "There is of course nothing unreasonable in 
an officer's questioning persons outdoors at night and it is 
possibile that in some circumstances even a refusal to answer 
would, in ‘the light of other evidence, justify an arrest. 

Even if it were conceded that in some circumstances an officer 
making such an inquiry might be justified in running his hands 
over a person's clothing to protect himself from attack with 

a hidden weapon, certainly a search so intensive as that made 
here (officer reached in defendant's pocket and found marijuana 
cigarette) could not be so justified." (6) 

Does this kind of vague language lay down any sort of 
workable rule for officers to follow in questioning persons 
on the streets at night? 

In still another area, the court has, in 
effect, eliminated subsection (2) of Section 836 of the Penal 
Code as an effective means of arrest without warrant. In 
People vs. Brown, 45 AC, 666, People vs. Simon, supra and 
People vs. Boyles, 45 AC, 677, the court held that a search 
in which evidence of guilt of a felony is found cannot be 
utilized to justify an arrest for such felony, and if the arrest 
is therefore unlawful, the search is unreasonable. Is this 
a workable rule? 

In People vs. Martin, 45 AC 780, the court ruled that 


tN A eg 


(6) 45 ac, 671, 675 














it is not the violationof a particular defendant's rights which 
renders evidence against him inadmissible, but rather, that 
admissibility depends on the reasonableness of the search, on 
the theory that the government shall not profit by its own 
wrong. How can it be said that the officers committed a wrong 
if no one's rights were violated? . 

| In People vs. Tarantino, 45 AC 617, the court has 
intimated, but not made clear, that Section 653(h) of the 
Penal Code is probably unconstitutional, or that at most its 
provisions simply protect officers making microphone installa- 
tions from being criminally prosecuted under its own terms. 
Again, it must be aed whether the decisions in Tarantino and 
Cahan have laid down any workable rules with regard to micro- 
phone evidence. 

So it is with the other decisions by the Supreme Court 
since Cahan, and so it will be for some time to come, if we are 
to look to the Supreme Court for clarification and the fashion- 
ing of workable rules. 

If we must live with the exe Lusionary rule, what, 
then, is necessary in order that police, prosecutors and trial 
courts may have some practical guide to follow. How can rules 
be fashioned which will more clearly outline the limits within 
which an officer must work and yet provide for efficient law 
enforcement against the criminal? 

A practical and judicious approach, it would seem, 
is to draft a comprehensive legislative program which we can 
expect the courts to accept and which will at the same time, 
provide adequate weapons for law enforcement. Such a program 
has been long needed, even before the advent of the exclusionary 
rule. The adoption of the rule in California has made 


“imperative a modernization of the laws of arrest and search 





ee 








warrants, among others. 

We can examine our experience in law enforcement and 
point out the areas where the exclusionary rule will. not work 
in harmony with existing statutes. We can show the need for 
additional legislation where the exclusionary rule has left 
us unarmed. Our, primary need is a Sherpenine of our most ef- 
fective weapons, the laws of arrest and the search warrant laws, 
which were enacted in 1872, and are now hopelessly dulled and 
inadequate through age and the abandonment of the non-exclusion 
rule. 

To illustrate, we have chosen some seven areas where 
we are finding that existing law is not adequate, and will 


indicate the kind of remedial legislation which appears needed: 


(1) SEARCH WARRANT LAW 
If we are to be required in many cases to obtain 
search warrants, our search warrant law needs to be brought up 
to date, particularly in these areas: 
(a) Removal of the limitations on the types of 
evidence which can be sought for under = search 
warrant. 

Section 1524 of the Penal Code now provides 
only for search for stolen property, property used as 
the means of committing a felony, and property possessed 
with intent to use it as a means of committing a public 

offense. There is no provision for recovery of 
other kinds of evidence, such as the clothing worn by 
a robber, or other means of identity such as 
fingerprints, or documentary evidence such as books and 
records, etce., all of which might be as important as 


evidence as the gun used or the loot stolen, 








(b) Removal of the limitations on night search 
warrants . ee ee ee ee 


At present, search warrants cannot be served 
at night unless the allegations in the affidavit are 
positive that the property SouRnt is on the person 
or in the place to be searched. Reasonable cause to 
believe the property is there is insufficient under 
Section 1533 Penal Code. | 


(c) Clarification of the requirements of the 
affidavit. 


Sections 1525, 1526 and 1527 now are uncertain 
and vague. Affidavits and depositions are spoken 
of interchangeably. The requirement of particularly 
describing the property to be seized is unrealistic. 
For example, if a warrant describes three stolen 
articles, and in serving the warrant another stolen 
article is found, should it not also be saooueneuile: 
or must the officers return and draw up a new warrant, 
ete? 

(d) Foreible Entry 

Section 1531 Penal Code requires the officer 
serving the warrant to give notice of his authority and 
purpose and be refused admittance, before he is entitled 
to make forcible entry. Provision should be made for 
entry without notice where there is reasonable cause to: 
believe commission of an offense is in progress, or 
that the evidence will be destroyed. In narcotics 
aueR: for example, officers will hear the flush 
of the evidence down the toilet long before they will 
hear the peddler inviting them in in response to their 


knock and announcement of their authority and purpose. 

















(e) Affidavit based on information. 

Provision should be made for the sufficiency of 
an affidavit based on information from an informant 
or from other sources. Such information is apparently. 
sufficient upon which to base an arrest (People vs 
Boyles, 45 AC 677) but should also be spelled out 


in search warrant laws. 


(2) LAWS OF ARREST 

This major area is presently under study by several 
committees, Which are examining the Uniform Arrest Act and other 
possible legislation on this subject. Without going into detail 
then, regarding the requirements in this field, suffice- 
to say that the work of these committees should be closely 
integrated with any program of proposed legislation in the field 
of search and seizure. 

(3) SEARCHES INCIDENT TO LAWFUL ARREST, 

The Cahan case and later Supreme Court decisions have 
left unclear many problems regarding searches incident to | 
arrest: 

(a) Extent of search 

In this area it is not clear how extensive a 
search may be made. Provision should be made for 
extension of a search incident to arrest to all of the 
premises in which a person is arrested to which he has 
access or over which he exerts control. The federal 
cases and cases in other states are full of "needless 
limitations" in this area. (7) Logically, such 


searches should be permitted to extend to garages - 


(7) See, for example: Agwello vs. - S. 269, US 20; People vs. 


Conway, 195 Nw 679 (Michigan); U.S. vs. Steck, 19 ¥ (2d) 161; 


Fowler v. State, 22 Sw (2d) 935. -—~C*«~“‘; 3OSTC*S 


Ts 





(8) 





and outbuildings to which defendant has access 
or control. This might well be further extended to 
cover search of any premises over which defendant exer- 
cises control. For example, if a narcotics violator 
is lawfully arrested on the street, it would seem 
logical to permit an immediate search of his room where 
evidence of use or preparation of narcotics for sale 
are likely to be found, such as hypodermic outfits, 
milk of sugar, capsules orbhindles, etc. 

(b) ‘Similar to the problem discussed under 
search warrant lew, there is need for clarification 
as to the type of evidence which can be seized 
incident to a lawful arrest. Again the federal 
cases seem to impose an illogical limitation on such 
searches, making it doubtful if evidence of a crime 
other than that for which the arrest is made 


(8) 


would be admissible. Legislation in this area 
could spell out the propriety of seizing evidence of 
any crime, in a search incident to lawful arrest. 

(c) Provision should be made to justify searches 
and seizures incident to lawful arrest regardless of 
time or opportunity to obtain a search warrant. This 
rule finds basis in U.S. vs. Rabinowitz, 339 US 56 
wherein the Federal Supreme Court held that despite 
a fifteen day period in which the officers could have 
obtained a search warrant, there wae nevertheless a 
lawful arrest and search incident thereto. The mere 
fact that the officers chose to serine the trap at the 


opportune time, without a search warrant, did not render 


the search unreasonable. 





See Lefkowitz vs. U.S. 285 US 452; U.S. vs. 1,013 Crates of 
Empty O.S. Whiskey Bottles, g. 52 F(2da) 49 











(ad) It is not presently clear, and should be 
spelled out, that an arrest for a traffic offense shall 
‘justify a search incident thereto, just as does 
any other arrest. For example, if a car is being 
driven in an erratic manner, the officer stopping 
such car ought to be permitted to check the car and 
driver for evidence of use of narcotics or liquor. 

(4) SEARCHES WITHOUT WARRANT AND WITHOUT ARREST, 

(a) Under present Federal rules, a search 
of an automobile is justified without arrest or search 
warrant where there is reasonable cause to believe that 
such automobile is carrying contraband. (9) This 
rule should be spelled out as law in California, with 

' the further proviso that such search should include 
a search of the occupants. The present Federal rule, 
which thus far is our only guide, is unreasonable and 
unrealistic, holding that mere presence in a 
suspected car does not justify search of the person. Aa) 
Take the situation where an officer receives reliable 
information that a certain automobile is being used 
to transport narcotics, and sees such automobile arrive 
at a spot where a delivery of narcotics is to take place. 
Certainly under those otreumstances a search of the 
automobile should include a search of the occupants. 

(b) Search of other areas or premises should be 
permitted by law, without warrant or arrest, where there 
is reasonable causé to believe evidence is present, 


(9) Husty vs. U.S. 282 US 604; Carroll vs. U.S. 267 US 13 
(10) U.S. vs. DiRe, 332 US 581 











where there is insufficient time or opportunity to get 

a search warrant and where there is reasonable cause to 

believe such evidence might be removed or destroyed 

before a warrant could be obtained. 

(5) CONSENT SEARCHES 

The indications by the California Court in 

People vs. Michael, 45 AC 776, as mentioned previously, and the 
confusion created by the numerous federal cases and cases from 
other jurisdictions on’ this subject indicate a need for 
clarification in this:' field by legislation. For example, 
minority jurisdictions have frequently held that persons under 
arrest are incapable of giving a voluntary consent to a search 


(11) Such a rule 


because of the "implied coercion" involved. 
should not be permitted to develop here. Perhaps legislation 
in this field should provide for a presumption of voluntary 
consent where a search is made without objection or where 
consent is expressly or impliedly given. The burden would thus 
shift to the defendant to show coercion or involuntariness of 
the consent. 


(6) SEARCH AND SEIZURE BY PRIVATE PERSONS OR BY 
| FEDERAL AGENTS. 


The very basis of the Cahan case is that the State 
should not profit by its own wrong. In the Tarantino case, 
supra, the court suggested, but did not spell out, that evidence 
obtained by a private person acting in a private capacity might 
not be held inadmissible. This should ee more clearly stated 
in statute form so as to prevent the State from being penalized 
for errors of other agencies or private persons. 

(7) PRE-TRIAL PROCEDURE | 


In order to eliminate much of the legal red tape involved 


(11) Pritchett vs. State, 143 Pac (2d) 622, (Oklahoma) 
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in settling search and seizure questions, there is need for 
legislation to provide for a motion to suppress evidence 

and fix a time period before trial, not later than which such 
. motion may be made, excepting of course where the facts were 
not known to defendant or counsel at the time. Legislation 

in this area should also limit the making of such motions to 
the defendant and require as a basis for such motion an affirma- 
tive showing by the defendant that he or his property have 
been subjected to unreasonable search or seizure. A procedure 
similar to that in federal courts might provide a basis 

for such legislation. (12) 

Such rules Should also provide for a right of appeal 
by the People from the decision on the motion. 

A clear-cut procedure in this aea woule avoid the lack 
of uniformity and inconsistency found in the federal practice, 
often resulting in duplication of the same arguments: in motions 
to suppress, at time of trial and again on motion for new 
trial. 

There are no doubt many other areas where only legisla- 
tion can provide reasonable, workable rules for officers, 
prosecutors and the courts to apply. 

In approaching these problems there is a need for 
coordination and integration of proposed legislation, not simply 
in the field of search and seizure, but also in the related 
realm of arrest, right to bail, production of defendant before 
a magistrate and similar areas, For example, the Supreme Court 
haS recently raised a doubt as to the proper application of 
Section 825 Penal Code, which requires production of a defendant 
before a magistrate without unnecessary delay. (13) The court 


has made it clear that the outside limit to such delay is two 


ee ne a 


cal Rule 41(e) Federal Rules of Criminal Procedure, Title 18 USC 
13) Dragna vs. White, 45 Ac 492 
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days, but within that period it becomes questionable whether 
routine police procedures such as holding line-ups, 
contacting and questioning witnesses and interrogating the 
defendant, are unnecessary delays. 

The area just referred to is the subject of a study 
by Judge Philip H. Richards of the Los Angeles County Superior 
Court. (14) 

At least some of the other areas mentioned are now 
undergoing survey and study by Attorney General's committees, 
State Bar committees, and others. The information obtained 
through these studies should be summarized and integrated into 
a comprehensive legislative program, which can ascertain the 
areas where there is agreement on the need for legislation and 
the scope of those needs. 

Preliminary drafts of this program should then be 
prepared and thoroughly studied, reviewed and finally presented 
for passage. 

Such a legislative program could not be expected to 
provide, as it has been termed a "ready litmus-paper test” 
covering each and every situation an officer will face, put 
it should provide a practical working approach, in the form of 
modern laws, to enforcement in these areas where the rules now 
are vague, conflicting, or even non-existent. | 

If we are to be required to operate under the exclusion- 
ary rule, the fact remains that without a correlated program 
of legislation, we are going to be without adequate workable 
rules for some time to come. Without such rules, the police 


are hesitating to act, and when they do act, are more frequently 


(14) "The Problem of Bail on Felony Arrests Made Without a 
Warrant”, by Philip H. Richards, eee, or the Superior 


Court, Los Angeles County 
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than not being challenged on every technical point, resulting 
as we have seen in the spectacle of criminals being freed despite 


clear and convincing evidence against them. 


13. 








